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Mary E. McEneany

Environmental Health and Safety
University of Massachusetts

N414 Morrill Science Center

Box 35710

Ambherst, Massachusetts 01003-5710

Dear Mary:

We are in receipt of the complete copy of the University of Massachusetts Emergency
Preparedness Plan. Thank you.

A review of the other sections of the documents previously sent to us, raises the
following questions and comments:

Fire Drill Plan/Evacuation

The fire drill plan calls for the drills to be conducted in the evenings between 9:30 and
10:30 p.m. and does not indicate that the plan has been reviewed and approved by the Amherst
Fire Department. Can we assume that the day camps do not occupy any buildings and therefore
fire drills are not applicable? '

Permits

It is noted on the permits that it is “granted in conformity with the statutes and ordinances
relating thereto”. It was also noted that the permits expire on July 1, 2000. What are the statutes
and ordinances referred to on the permit and where is the authority for the Division of
Environmental Health and Safety to issue these permits? Will new permits be issued effective
July 27

We have received several calls from individuals who are planning to operate camps at :
UMASS Ambherst this summer relative to health care issues. There continues to be significant
confusion relative to the responsibility of the program and of University Health Services. Has a







Health Care Consultant Agreement been established as yet by the University. If so could we have
a copy?

We look forward to your reply.

Sincerely,

f(é«/awf /5‘/"”’"&’3/

Howard S. Wensley, M.S., C.H.O.
Director

cc: Ambherst Board of Health

824/umacamp.doc







| Sl |CLOUGH, HARBOUR
v ] A[ S ASSOCIATES LLP
‘ | ENGINEERS, SURVEYDRS, PLANNERS

& LANDSCAPE ARCHITECTS

171 PARK AVENUE
P.0. BOX 626
WEST SPRINGFIELD. MASSACHUSETTS 0O1090-0626
TEL: 413-746-0796 = FAX: 413-746-0995

October 22, 1998

Epi Bohdi, Director

Ambherst Board of Health
Bangs Community Center
Ambherst, Massachusetts 01035

RE: UNIVERSITY OF MASSACHUSETTS —SOFTBALL FIELDS
CHA FILE: 7136.53

Dear Mr. Bohdi:

Enclosed please find two (2) copies of the plans and application for the variance from the
Plumbing Code for the new softball dugouts at the University of Massachusetts for your review.
We would like to request a letter from your Board stating that you are considering this
application. This letter is a mandatory requirement from the Board of State Examiners. We have
included a draft letter that may satisfy this requirement for your use.

If you should have any questions, please do not hesitate to contact our office.
__/\, Wt A (it -v\g é’]q l bighrzvn..  Very truly yours,
o wivmen Onky CLOUGH, HARBOUR & ASSOCIATES LLP
Engineers, Surveyors, Planners
. y o & Landscape Architects
- f&f/ 1 %,.‘7{_},[- Lds o tnd et A wrl

oy o g Mo . ~ g
s, Vitsanat '
illiam R. Garrity, ASLA
Associate
EJO/mp

wcivilsite\7 136\crspdnce\amherhe

— bruge Hmrgar > 11-0109

Encl.

ae: University of Massachusetts
Facilities Planning Division
Bruce Thomas
Andrew French
Kobert Fariseau 5 ﬁmhm-s"l“ DP‘ W.

/d-—“". \
Eral Offices Throughout the Eastern United States

\\\'g_j “Satisfying Our Clients by Meeting Their Needs Through Dedicated People Committed to Total Quality.”







CLOUGH, HARBOUR [/«
CHp|SAsSockiEhE 70

& LANDSCAPE ARCHITECTS

171 PARK AVENUE
P.0O. BOX 626
WEST SPRINGFIELD, MASSACHUSETTS 01090-0626
TEL: 413-746-07396 = FAX: 413-746-0995

October 21, 1998

Robert Pariseau, P.E.

Director of Water Resources
586 South Pleasant

Ambherst, Massachusetts 01002

RE: UNIVERSITY OF MASSACHUSETTS — NEW SOFTBALL FIELDS
CHA FILE: 7136.53

Dear Mr. Pariseau:

Enclosed please find two (2) sets of plans for the sanitary sewer disposal for the two new softball
dugouts on Stadium Drive for your review. The plan is to install a’small pump station adjacent
the two dugouts with a 1 1/4" force main across Stadium Drive to the Town of Amherst's 15”
sanitary sewer interceptor. Once the proposed sports stadium has been completed in this area, a
new pumping station will be installed and a larger force main will be utilized.

We have also included a copy of an Application for Variance from the Plumbing Code for your
review. '

If you should have any comments, please contact our office.
Very truly yours,

CLOUGH, HARBOUR & ASSOCIATES LLP
Engineers, Surveyors, Planners
& Landscape Architects

A Kol

William R. Garrity, ASLA
Associate

EJO/np
u\civillsite\7136\crspdnce\amherst
Encl.

cc: University of Massachusetts
Facilities Planning Division
Bruce Thomas

Epi EDLIJ:) }Y'\ A\B‘H-

Offices Throughout the Eastern United States
“Satisfying Our Clients by Meeting Their Needs Through Dedicated People Committed to Total Quality.”
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BOARD OF STATE EXAMINERS OF PLUMBERS AND GAS FITTERS
Leverelt Saltonstall Building, 100 Camtridge Street, Rocom 1571
Government Center, Boston, Massachusetts 02202

Application for Variance from Plumbing Code. $50.00 FEE
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BOARD OF STATE EXAMINERS OF PLUMBERS AND GAS FITTERS

Leverelt Saltonstall Building, 100 Camtbridge Street, Room 1571
Government Center, Boston, Massachusetts 02202

Application for Variance from Flumbing Code. $50.00 FEE
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;1tive office, board or
{cle 66 wap mot even applicable.
tolloved by the ex

{ty wAS nqﬁvan executlve or =2minist

orpdration, and therefore Art
“p]acinB" language

A-ticle 66.

suthol s

1ﬁdependent C
and MSCBA charters, use of the

n was not even necessary under

The exsmption provision of the UMBA and
insure the finoncial and manager
ton of Article 66. Irunity from

MSCBA charters wWad intended to serve tHO*;IE“
thoritlies, and S

1al1 autonomy of tae &u 7
entorcgggpgﬁcanpqt

State Sanitary Code
visions of the UMBA and

provisio

functions:

!” avoid viclet
[ pe Justified by ® vroad interpretation of the exenption pro
| MSCBA charters: :
F Attent ion must be given 1O the enabling gtatutes of the University of Massa- ‘
Mass.) and Massachusetts srate College (HSC}. The lavs establishing the f
autoscmy provisions Ut

h chusetts (U.

MSC system, G.L. ¢ 15, $.20A and c¢.T3 contain na exemption OF
| concerning the cmlleges. Howvever, the statute governing 1y, Mass. does contain an
* autonomy provisa;ﬂ :
) in exercising such suthority, responsibility, N

povwers and duties said board shall not in the
! management of the afrairs of the university be
; subject to, or superseded in any such authority
by, any other sltate board, bure¢au, depar tment

or commission, except &s nerein provided.

G.L. ¢.T%, s.1.
provision of Lh

an the exemption
'raizrictivc_j:

14 problematic th

I
i, 'l g auvtonomy provision iz even les
UMEA sharter. First, the language of the autonomy provision is less
: ~ -= . 1 gpeaks of the superseding of

the exempticn provisivd S O 1

mertion regulatlion irforcing the State
rseding the authority of the university, &n
Second, the legislative |

Budgetary

the language =f
autharity in meragement , and does not
Sanitary Code cannot be considered supe

ope of .15 B

rherefore does not come within the SCOP
he Specigl Commission OO

‘F .
) nistory Of €.79, 5.1, as shown LY Repory of t
ts_and Certain Related. L
Tovision wasito insure t

uywars of the University of Mggsathuggsf

Do 3350, suggests thal Lhe purpose the autonomy P
. [inencldl, mes wperial y und acod: : spenience af the university, %0 that it mi
campete Wwith private universitis Ve autonemy provision does not reflect any
| iptent Lo jrovide L8 T fiuafh | nd *herefore does not prevent en=
gh farceme ¢y = AXid e Magane ®E, a
(£11) In_enforcement of Lhe Statc @anitary Coce, w07 - "_}T}YEEEiEi_ﬁﬂé
114108 autbarit;gi_ihig;i_jiﬂﬂL-gfsﬁ_né‘municiggl‘ﬁ

colleges and their building rivh
or private corporsetions.

‘pgtitutions of higher cducs!

tities which may Le best
In determining the spplicability of thelms

fucilities, 1U {g necessary Lo fiprst cherac

4 MSCBA, and stete

|
ties, such as UMBA ar
¢ rorms of legel en

Autnorivita
such as . Mass. end MSC, ars distine
snnloglized 0 municipal corporations.
; canitary Coue Lo these ipstitutions’
ize the icgal natuwre of these podies.

l
|
spzrutic *hey BIe chartere

I
f‘ MBEA and MSBCBA closely resenble municipal corp
| bodies "politic and corporate"; thelr SQUrcs of POVET e e Commonvralth; &0
perform 1im:ted governmental functions- The Supresé Judicaal Tourt has anslog
sn authority with s chertier almost idemtical o OMEA and MSCEA, tod
136 N.E. ed

Massport.
pne Jugtices, 3L Mese. 121,

b punizizal corporation. Opinion of the L=
: (1956). The court first noted that the authority performs 8 govermmental
Yut added that the authorities' financial and mapsgerial {ndependence means 7
g - “4is5 not merely a board or commission of the State gwement.“ Atzributes |
: private corporation vere alsc cited, dut b mm&f uthorit)
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r Bench:

meﬁ ani*oz ope:axed hv thc um?ers:ty 'Fa.,l‘ aﬁm 'Ehb Sta‘:aﬁ 4 scupwwse&
“outlhed in the anached memo. and that the iqﬁimm»dtd 2 '

from meetng uhe basie health i safew requmemq serin' rif,z o
C ‘m;n‘vemtt: tfens <







na:riag the University and the Trustees as aupamzf defendants in any i'gpt&! fml ‘
-Morenver, the 3urkm judicial Conrt in ﬁm does net stare that sovereiin nm
1otal and compieis. iz considers abuiishing sovereign 'mmmm but thenopts to aflows

legisiatare o first demonsirate that it has no ntestion of doing 3o before abolishing th ti’acmne«

tseif. Justice M enndssey refers tc«an sa:lm dmmra to it sovereign *m&m w&wwﬁing
55011 ol 8 ; :

afasanffs. uhgc ihat at ihls fne: we should make 'ihs major
hasge in the law toward which. i the Yorash case, we took one
itep When we said: “We disagres with the Commonweaith's
argumesnt that it cannot be sued w'dwut iegigiative consent Sinca:
govemmental ymmenity 15 a j&:‘umaliv (reated concept, itcan be
discarded by the cour's ond we 4650 now o the limited extont of
koiding that ﬂ:&mmmeﬂrunm immune from fobifir gﬂs
creates or aintaing lprhmmmx which causes h}wy o
HaT e the seal property of another.’ Mmﬁ_ i b
ol g Comymonwealth, 296 NE2d 461, at465 (1573 Bmg_v_m
|
|

m_ﬁg}_‘g '5{? ‘iE.s.d 88,., a 283, 167 ‘vlass £58, MEE&

A lower coust 1 wing in the Trel ion discussed in :mz; earlier m
son Ehxfi issue; (Hampshire County: szn Ac‘ne Is_la 1087’ (1983)). hight 5
h ﬁnﬂmg NGy r.%t&ll» 'hmmemm Cadgﬁd app’w mnm

xanm&d By mg f?ﬂ.‘.’& &5 aj m Eﬂnzrs&y qﬁiﬁ;mhusegf” fd acl

= ;mamng. hesconc sion ai @u mst:us:smn, :mu ment imed that aﬁp&xﬁrr it

. :- nmm advisory a.s;se.& i chs;,,gges:g mgxl“& Hﬁﬂﬂ of heahh 3 7
. rprovidethe University with the:appropriate recommendarions to mm&m:&c regu
o Wm'u“:m” mren met. Ria:%ﬁaﬁ f"munﬁ&sl mg concem: »:}frkﬁ epar '

':thus@a gamps e aise acwnd !hﬁ scape 02 tﬁe &mte Samm Lade- and ﬁm the
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ﬁnn«“a,,;,,___ o Lue ATATE SANUTARY CODE to the University of }fa'mhuubts
The 535,4‘ gét Late Collepes, snd Theiy Respective Buliding ﬁuakvr!

CULARR A

ssucd pursuont to o. J0A; 9.8, The Bépartment ha;'
Stebe Sanglary Codel; az promulyggted by the be}'mrtmn‘a ef _
| I boards ‘ Lcaﬁi_e- to the tatlll?-l
3, the t.ll'].x‘!r.,,.. ty of Massachusests Building Author-
ege= , and the ¥ ;asqmmse?.\.s State ’Collﬁg,e Euiliimi s
sue. [ oensidsr a2
Seritary Code, the ,spac*"ic Pxeﬁption and a.'ut’ﬁﬁdj!&':
. : colleges and their butlding
cheiauthority ‘ei ..tﬂcal hmuﬁs Of '
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(32
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Comronuaii byl oo

ntended for the Stage Sa:lcsi‘“ 0de to be ‘&iziwm{ly*ﬁﬁﬁﬁrei:@

Degaz 51 b i e i was delegated the power 1o promslguze a a!i‘
Qo AR L .78 Al incorporatedl i GULl <- a-.ll i 12?43.
Y sHall Jdupt, and mey feom time

public aealth Tesuielions T be : .
fen may pro- o i
thesenla il viSnia ot

T dnd hude Lne Torce

yaryg codd,

ool whatl

tud revenls that this aekvg&'trn 1“2'
nvent to reclify & -long-stmnding proois
ns prosulgated by various loead buaid' :
mishion to Stady and Imest‘.%@.u& Publie Fem-,h_
art Submitted by the Iﬂl}l&ttﬁ'
Jnham E—arfm E::tde.. for tne

cade. Mus exprenaly .,L.tt....,
; T Rouse' Dac. Re,

«.,3 ‘!) 8.

*L‘“J" TRES

3ile the eb;,;st 78 recor@s do. am apeak :@ecu‘z'
; toostate institutions of higher educetion and

nrit mption of state gollege campuses from Sanitary
enforcement vould seem conlrary to.the Express legislative intent of uniform
icability. Functionally, a college cumpus |5 snsiogous to & city or towo,
¢ geographicsl boundary, a community, and resideptial and di!tl!!g Mﬂiti‘
anforcing the Uanicary Code on state enllege campuses would, therefors. posc
as,g;;-ﬁ-uaz. & ihredad Gothe public hegith - ms excluding 8 ¢ity or vo\m ﬁt‘al 3&'11\-'
Code Enforcemeni, and thus defeat the purpose of the Leglslntiam

; SR 'l
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On its tace, ... o.117, s .1TTA appears Lo au_..iurize the Dcpu'tuﬂut ta M
ulgals & sanltary cods wnieh is 10 be universally eaforced Lhroughout She Commopweslth
The legislative history of the eaabling stalule propey stat tutory tntarpretltian of
public health legislation, and contemporajiecus séminigtirative interpretation ‘support
appllcabfli‘r.y of the 3Sanitary Code rthroughout tie h»&tf’* includiua htfild:im Iﬁﬂﬁd
oy stat.e dollege and university campuses, : oA et

III} Ne_.t.ber +he sxemptior

JAuthority and the MammELts State College “ﬁu& ding
nor the a.uwwmnsion of the Universioy of Massed

graat exemption from enfnrﬁanem of the ..;t.;.w A1

Since the scope of J:e Sunitary Code cun, be “m;,tr*d hj' other tpcciric mvﬁ;ons
of Taw. G:L. c.11l, 2.12TA, it is necessary to sxamine She. lzgiala;;mm;m, T
tlie-atale universitly und collegus and their building l%:hlbr].* les to S
whether such limitacions exist.

iE ’I‘he chaerters of zThe hmversuy of Mussachusstis Euzxdi.m Am;huriw 'LWJ' ,ﬁﬁf :

e Mpssachusetts Stats ‘.cl.xe.;e Building Authority kml contain nﬂlﬁm id&:it o

e prou:;sinﬂs exempring the ’bcdies Trom supersri*iﬂ'l “ar regulation 'b]r’~ -
bamea. ' The prcvsﬁia:: of !.:he UKBA chn.rter &t ;9{5&4, c. T3, 5.2 or M.G
AW s e —? i85 ; f T e R

Ther:-in hercby ersated and pluved 'Lurt.h&: department.
of =ducutien & lody politic and corporatée to Be kaown 0
as the University of Massachusettis Suilding A,u:hnrity.
which shall nct De subject to the supervisicn or regus~.
istion of the department of education crf of aay depart-
ment, cormisison, board, bursau or agercy of the common-
wealih except to the extemt and in the: m:r provider
in i:us att. ; : ;

au:2I0R0OUS provi ision f’cr MECBA is St. 190“ C, 183, _u,a or M.G.L. L.?};, Agﬁ ,
2 :

The
2 il The exemption provision,’ indeed the em.ire cherter, is a »it of legizls
boilerplate used in -charteping slate sutliorities The foym was mually 1152@

Live etarver of the Massachuserts Turapilie Autnaru.y, Yt 1952, c.35h, .3, end
later adopted for the eharters of other autheritiss ;nehdmng the llamhma'
Fort Aathority, St. 1956, c.456, 8.2. : sl

. Ao interpretation of the exemption prov isfonas pr‘aviding ex *
Sunitsry Code eaforcement is simply vithout basis. “In Tity af BHol
Port Authority. 308 B.E. 2¢ 588 {1975) the Supreme Juidicial Cours held
exempr.ion provisicn in the Massport charter did not exempt the m _frun.: =
Department of Public Health {(DPH} air pollution regulstions. ¥hile the court

relied on the broad suthority given DPE by the air poliution regulation mﬁlﬁu
spatute, C.L. c.1il, m.uhas, it alsq roeused on. the inte metatimoﬁ t:aa,' ' =
tiom provision: s i : e i







= ,House"DGC- No. 3347. The reason for the veto was that the 6350E1ﬁ$10n 8 ehartéer

?  been neld vnconstitutionsl bevause SOBA was not ﬁufficxenﬁlv Tinancially fndependent

_- Autnority, with mhe same provisions assuring ripancial independence.

:zaz#ﬂaﬁ* i B [T A
o e . A - o
- = g - ; ..h v

The «equesceiaof the defendant's ;nt*rpret&t;én;;;"f,4u;;;
. ,2 of tHE Authority's “ﬂab--wg act would be I
a small group of State authoritices would have
s unigue exemption from the regulalory power of
the State. an exemption available to no other per—
son or legal entity. public or private . o &

City of Boston v. Meseachusett: PFort Authority,

308 N.E. k&&,-hQQ-fiQ?ﬁ). -

J & ] -M|

T rejecting cuch a broad interpretution of the cxemption 9rwisian, Lhe cgurt
stressed that the purpose of the provision vas not to grant regulatory immunity,
But merely te provide for the Muthority's financial and nnnageriai inﬁepnndence,
- sg that it might Tunciicn. like a2 private buslnezs

= “Sack a parrov resding of the exespticn provision is reaﬂily spg&ﬁﬁﬁblb,ta the
- enabling ctututes of UMBA and MSCBA: tHe exemptica provision lenguage is identical,
the pirpose of providing finsncial and managerisl sutomnomy ;ppean-the uii!, &and
Lhe 4h£rﬂme Judical Court even referred in its decisicn Tto otheriantha;ittes ;
'ters.  The legislstive history of UMBA snd MSCEA oupports ihe analogy to Mass-
" peri. The predecessor of both UMHA and MSCBA, the Massachusetts State College
=5 du-lélng Aszociation, was chartered (without an exemption provisigm} b 8t. 1939,
©.388, tor the purpose of holding land, end constructing and maintaining dorsiteries
Jor the stute college system. In 1960, the Legisiature voted to extend the mssccie-
riunts pawers to include (. Mass. facilities, but the Governor vetoced the.hxlll,zgﬁv

esembled the State Ofrice Building Assoecistion's (SORA) charter, whieh had recently

from _the Commonwealth. Ayer v. Commissioper of Administration, 340 Msss. 586 (1960).
Therefore, instead of extending the power of the Massachusetts Sts&e College Building
: Asscmatmr which was of guestionable eonstitutionality, the ugmmg cmtered
'.UMBA; with pvcv;a¢uha, ‘nelud;ng the exemption clazuse, jasuring EHB&A ;o8 ia
utsncmy. Ané three years later, the L551=1ath'€ atol ished the HhsstchasetzsASzate
uﬁl*ége Building Associstion and chartered the Massachusetts State Cﬁllsgﬂ Bullé ng

grimary reason for the-inclusion of the exemption provisions ia the Hﬂﬁi‘hhd ﬂSFEA
charters vas simply to provide for the authorities® fipsncial and aanagﬁrﬁnl inge~
pendence, and not to grant hlanket sxemption [rom state resulaniam.

ey ecOndary purpose of the exenption praw_xzcﬁ was To insure . th¢ canstitut On-’

i ality of the UMBA and MSCBA cherters unger Massachusents: Canstitusinﬁ;&laaﬂ~ Art. &L
{which was annulled in 1966 by Awend. Ar:. 87, s.3). artiele 66 ¢d that each
administrative office, board or camm;ssicﬂ had to be placed- undex@thn iariadictinn af
ane of the executive departments. For this reazon, bevh UMBA and MSCEA were "placed”

in the Jepartment of educatien, M.G.L. £.73, App., s.l-2iamd c. TS‘&;;., 8.1-2.

- Howewer, since the Legislature wished for UMBA and Hsﬂai,tn he autonis X
 languuge "shull not be subject to- ihe supervision or regﬂln&ion of the
educatinn or of any dcpartment&v .of the commonwealth™ vas added.
provision should, therefore, be interpreted as standing in oppositiha to thc QEBC1BS

‘of the suthorities within the department of educsticn, The legislatuve iﬂﬁfl'
cigntly concerned with this i func 1agig_f$he_exenptioa revizion Lo
Supreme Judicisl. wurt's opiniﬁcgg rring 'lts"cnast.ttnﬁmaut;‘

 the Justices, 33k Mass. T21] 136 M.B. 24:223 {1956}, thelcourt held ¢
tion provision in the Maaapart.chsrter “8id not violate Article 66, Dbe







r compission, bul an
re Art‘nle 56 was 4ot even apg&lcable. In the

lanzuage folloved by the exemption
Asticle E6.

guthority was net gﬂ pxecuLive or admi n;;trat*:- E£rice, bepard o
xndepeuden. corporation, and thersefos
UMBA and MSCEA chariers, use i The ralscing”

pruvz,s:.on was not eveEn necessalry unaer

mHe exemption provisicn & the UMBA and MECEA charters vas intended to serve WO
functions: insure the rinencial and managerisl suLOTORY af the sutherities, and
avoid violaticn of irricle 66. Immunity from State Sepitary Code eafhrcament cannot
pe justified by @ broad interpretazion of the sxemption provlsiogs of the UMBA and
MSCEA charuers :

Arvention must De given 1O the enabling statiiss of the Univeraity of Masss-
chusetts (U. Mess. | and Massachusetis Svate College (MSC). The laws ezzabliahlrg the
MSC system, G.L. c.15, s.20A and o 73 coptain no exsmption or autonomy provisions
concerning the colleges- However, the statute governing U. Masa.-dngs eem&a;n an
au'teinom? prcvl_l, ! ' :

hority., responsibility,

powers and dutl jes said beard shall not in the

nanagement of the. afTairs of the universily be j

subject ta, ©F superseded in any such suTROrity - 8
s1ate hoard, bureail, department ;

provided. : 2y

n exercising such sut

by, &ny other
Ar Commissicon, excepi as herein

1

= E,r, Sua -
L)

pruo;em tig tham the exemptxan.ptavlslen'ff the
af the auionoRy provisica is i8ss restr;ctx*e Thasn
the language +{ the exsmption prov aaen: ¢.75, s.1 speake of aﬁe—ﬁunfrsediﬂg of
authsrity in nanagement, and does not mentlion reguiation. Enforcing the Jtate
ﬁ%agixary Code cannot he congidered =4perﬂed1ng the authority of the university, snd
therefore does not Come Wi ithin the scope ol ©- 75,8 % Second&_ah_;lﬁgzslni‘ve
‘history of ¢.73, =.1, as spown by Reporl of the Speciel Commisgicn ¢ A
_P__f&rs of the University of ‘-‘assachuSetta ang Certain Related lﬁ_x_t—ggg_, ‘31 Bmzae
“Doc. 3350, suggests Lhat the purpose of the su itonemy pravision wWas . To insure the.

af the universiiy, sS€ that it :ign:®

,flaanclal marac. 1al , ‘and academic idependance
tﬂﬂﬂé*’ with private aniversities. The autoncmy provision does not reflect aay
and therefore daes not prevent en~

provide blanket regulalory immunity,
af the Sanitary Code on the U. Mass. Campus . : i

Fris sutonomy provigion i &wun Fasvis
UMEA charter. First, ihe languace ©

w1

Ny

In enforcement of the
collegss and their builds
priyais corpcratlcnb.

QT

and stals institutiaus of higher edec&fxs

Mass. and MSC, are distinct fprms of legdl entities which may be best
il determining vhe applicability of Ehe
ilities, 1% i nzc&ssarr-tn first charact

Authorities, such as UMBA and MSCBA|

futh as I
: ﬁna+G§12“d to punicipal corporaticns.
o&nxtary Lfode to these institutions’

}ze the legal nsture of these bodies.

UMBA aad.ESﬂEA closely “e“éhhle' pal : Te
bodies "politic and corporate”; their sgurce of power is the ‘Coumonvealth; @nd T
gsrform 1imited governmental functions. -
" Masspert, an authority with & charter ost identicsl to UNBA and MSCBA, to 8
- sumicipel corperation. Opiaien of cne [ugtices, 134 Mass, 121, 136 u.x 24 232
L‘LQSG,. The court first noted thel The| sutpority performs & EOF

rS_ 3 emas wha authorities’ finsncipd anc
.—s W aeeributes of &

I

m@mam&.% i AR

The Suprese Judici;;400u=t<hnn'qng;gstzedw

managerial independence mesas that i. o

-‘}'ﬂ
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iy

the couyt soncliuded, "We regard the Authoriiy a5 & puxely pub;lc corporation tcr
public puyposes - an arm of Che State - analogous to o mundeipal carporation,”
Oninion of the Justices, 34 Mess. 721, 735. Although there are no precedents
anglogizingz U.Masc. or MSC to municipul sorporaticas, the structure sogd fuperions of
these bodies supporss the snelogy. U. Mass. is arganiaed iz a eorpoga:& structure,
with a bosrd of trusteess governing the body, G.L. 2.7%,; ‘.1, and its sutonomy provi-
sion gives the insritution financial and menagerial 1&dapeudance ' But Decause the
university perform: a public function, it is more like ; auniepnl than g pr!vats
corporation.

bty 3 b A R A

PR i

=l

Ji

Since the state universicy and colleges and thelw hua+dins authnrlt;es provide
tire same geneyal educarional services ag the private wniversities with which they
compete, these institutions may also be analogized %o privats corperations. Im City
of Beston v. Massachuserts Port Authority, zthe Supresme Judicial Court used the
similarity of function of an authority toc & private corporation to determine regu-
latory spplicability, "Because private Businesses sre subject to aiy! poikutian
cantrol regulation under s. 1n°i—lk2£, it follows that the Authority shaulé also te
subject to such regulstion.” 308 N.E. 24 499. Similarly, since the State Sanitary
““ide is spplicable to privste universities, there seems to be no justification in
terms of nnhl*c funetion for not app-ying the Code to state Bniverlittel

it

Lega¢ entities falling within the s“cpe of State Sanitery Code, &rt 11 lre
-specified in the definition of "person” in Reg. I:
Person meens every lndividual, partnership, corpore-
tion, {imm, sssoeiation, or group, dinciuding' s citi,

town, county or other governmental unit, owning E

uroperty or sarrying on an activity regulated by thxs
“'1cle

. ‘7he state universities and their bubldtng authorities qualify under zhis.detznic an
in two ways. "Other governmental unit” sppeers to encompass at lesst all types of
municipal corporations, if not all zovermmental bodies, iscluding axamg-lﬂmhorktxes

_Pon54&eving the state university and colleges and their builldiag authorities as
"public corperstionis). . .analogous te. . . munxc;pal carparatlﬂn{a' ~ would bring
- them within the definition of “other governmeatal unit." ‘Adternatively, the an&iosy
_of theuse h@d;ax to Private corporations may be sufficient to qualifly the
“corporaticn.” Under either analysis, the state university and colleg es ané thair
 bullding suthorities satisfy the broad wregulatory definiticn of ynrhan? ‘and there-
. fore the State Sanizary Code Article II is apmisable td state m fwlliue&

- (IV) The Legislaturs has delegatsd the snfertznnnt cr
Codes o loeal boarda af heal*h

=t The authorit* tc enforce the State Ssnitn:w uode‘
T local boards ¢f health G.L.-e.111, =. 1273'*" SR
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Local boards of heslth shall enforce sadd code ;| e s @

b, e T D . --ip the sape manner in wnich loeal neum rules e o 5
ik und regulations are enforced, btut, if any local . : H
boards fail after the lapse of a ressonable j y ﬁ

length of time to enfurce the same, the deymh ff

may in like maaner enforee said code sgainst fis 7 b

any vialation. i b %

This provision, vhich vas sdded by St. 1971, ¢.26%, only made &xprgas ‘that vhict; was o
‘already implied. Previous specific health statutes had provided for enfopcezent Ly 532
‘loeal bosrds of health, and the regalat.lonb initially promulgated by DPH puraua.nt to 4‘:
. 111, &.12TA specified local enforcement (see State Sanitary ceaz, art. I) \

- Although local health boards are appointed hy tocal smemmt' otﬂmls G. L
c.111, 5.26-27C, it is established that locel boards are indepe £
_delegated powers of the state. Local governments cunnob order acti“nm:‘:'by Joeal
“boards of health, Bresult v. Town of Auborn, 303 Mass. 42k, 22 N.8. 2‘ 48 (1939); an %
locel boards may, in fact, order actions, including the sxpenditure af funds, by
legal governmets. Board of Health of North Adams v. Mayor of North Adams, 33# E.E.
24 3% (1975). 1In the North Adsms case, the Supreme Judical Court expii |
‘a0 agency theory with respect to local boards, “We can sey that the ﬁmui Cowrt
_may, when necessary or convenient, delegate a particular job or mm to & locsl I
s the local body becumng for the purpose an "agent’ of the Sta!ta. pLh2. ”
_-Mthaush he case dealt speci i‘:.ca.’mar with the «ie&egmian of power to loeal beards
under ¢.111, s.8C, and referred to similar delegation under o. 133,/ 3.160 and c.1k0,

5.32B, the agency analysis is equally wmpplicsble to enforcement of the Sanitary Cod i
,mr e 111, s.31274. 7

As long 2s the local board is enforcing only the State Sanitary Code, it wculd
. #ppsar to be clothed with the suthority of DPE. This cpinion does) ;mm reach the
question of the power of local beards to enforce  local health ‘ =~
gated pursuast to c.lll, 5.31, on the state campuses. The provision of o.111, 5. l“’
‘which specifies Sanitary Code enforcement by locsal noards “in the same maaner” as
loeal regulation enforcement should not be interpreted as s substantive limitstion oRs
the Jotal board’s power to enforce the Code; rather, the term should be imrﬂed
as merely requiring the same grocedure for Sanitary Code and local regulation en-
fercement. In short, there is no obstacle to the enforcement of the Senitary Code b-‘
‘local boards of bealin on state university campuses. However, if the 1ml tsoards
fmﬂ. 1o enforce the Sanitary Code on state campuses, =.111, srl.??k' 37, ide :
_umg u..dert.ake such enforcement. :

: (’J} Conclusions

In my opruan
; {l ¥ The Leg;imature inteaé&d for the State Sa.altu;\r Gede t-ﬁ ha
applied throughout the camnmen.lth, includins stx;a eallese
and uaiversity campuszes.

{2} The ezsbling *egishtmn for the University of mmﬂtﬂ the
University of Massachusetts Bullding Authority, the EMM 3
.- State Colleges, aad the"!hamhuaettz State College W
LT Authonty does not exempt’ t,hase bodies from Ssnitary Code q:teree—

ment :
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MASSACHUSETTS DEPARTMENT OF PUBLIC HEALTH
OFFICE OF THE GENERAL COUNSEL
250 Washirgton Street, 2nd Floor
Boston. Massachusetts 02108-4619
Telephone No. (617) 624-5220
Facsiraile No, (617) 624-5234

TO:-; Ms. Epi Bodhi. Director
Amherst Healthi Department
FR:  Juan C. Bellido, Deputy General Counsel :
RE:  UMass and the State Sanitary Code “ECE‘VED““ ﬁ 6 4
DA: 26 May 1998 _ SRR L - ';
. Numbcr of pages being transmitted, including cover: 5 ” | ' Al o (iﬁ
Facs,imile number of recipient: (413) 256-4061 : ,;5_' FRI I ‘ R

\*OIICE :

The pages pages comprising this facsimile transmission contain coifidential information from the Oflice of the General Counsel Thxs informationis-

intended solely for use by the individugl nanied 35 the recipient hereof. 1T you we At the intended recipient or such feeipient’s employee o !
aseni, be awarc that any disclosure, conyingy distriburion or use of the contents of this:transmission is prohibited.  [If vou have reccwcd this = e
tranmls;son in grror, plewse netm us by telephone |mrn-dmua|§ sp that we may mungcm retrieve s transmission at 1o -rosL 1o you, Pt :

b Ve Bodh-

| - As you requested. pleas-t. find cbpies{ of the last four pages of the matenial Mr. Wensley
sent you. Please call me if these pages are still not legible. If there is anything else I can prowd\.
you with, please do not hesitate to ask. My direct number 1s (617) 624- 5710 S

Thank you for your time and atteuntion in this matier.
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stive office, board or commission, but &n
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folloved by the exemption

nu&hpfitf was néi.an'executivcfcktééministr
rdependent corporation, and therefore Artic
"plaCiﬂG" language

and MSCBA charters, use of the
‘under Acticle -

Tﬁe exemption provision of the uUMBA and MSCRBA charters vwa
insure the finsncial and managerial autonony of the
state Ssnitary Cede
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avoid-viclation of Article 66. Impunity from
broad interpretation af the exenption provisiocns
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+ intended to serve T¥C
authorities, and
enforcement canoot
ofjthe‘UHBA and LR

Attention mus? be 'given to the enablin s of the Univatsﬁﬁy;oi Masse-
(U. Mass.) and Massachusetts State College (Msc). The jaws establishing the
in ne exempticn OF gutonomy provisions

g statute
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MSC system, G.L. ¢.15, s.2CA and ¢.73 conta .
concerning the collegas. However, the statute governing 1, Mass. dogs-contain;an_ ;
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In exercising such authority, responsibility,
povers and duties said board shall act in the
management of the affairs of the university be
subject to, or superseded in any such authority
by, any other state board, bureau, depariment
or commission, except as herein provided.

G 1. C. 15y Sk

+han the exemptibnTprcwision of %

This autonomy provision is even’ les

"UMBA charter. First, the langusge of the autoncmy_Provigiaﬁ {s less res

the languege of the exemption provision: e.75, s.1 spesks of the superseding of
authofity in man&gemeﬂt, B.nd dges not mention regulation‘ EnfOniq\g the State

 Sanitary Code cannot be considered superseding the authority of'tﬁé“university, and:
sherefore does not come within the scope of ¢-T%, s.1. Second, the legislative o
nistory of ¢.73, s.1, as shown by Report of the S ‘ =
‘Powers of the University of Massachusetts and Certain Related Matters, 1 2 Hous

Doe. 3350, suggests that the purpose of the autonomy provision was:to insure the
finencisl, menagerisl, : ' sf the univers

.5 problematic
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and ;academic independence : : _
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dompete, these institutions may also Be analogized to privets
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the court soncluded, “We regard the Authority es s puarely publie eﬂmﬁ%
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bha same general educaticnegl services as the privale universiti

¢f Boston v. Msssachusetts Port Authopity, the Supreme Judicial Gov
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Code is eppliccbls to private universities, there seems to be no Ju
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RECEIVED MAY 1 8 1996

Carlton L. Ho —
149 Cherry Lane

Amberst, MA 01002

May 7, 1998

Mr. Steve Pilegi

Massachusetts Department of Environmental Protection
Western Regional Office

436 Dwight Street

Springfield, MA 01103

Subject: Incinerator at Tilson Farm, the University of Massachusetts, Amherst

Dear Mr. Pilegi:

On behalf of the neighborhood group from East Pleasant Street, Sheerman Lane, Emily Lane,
Cherry Lane and Weaver Circle of Amherst, Massachusetts, we would like to voice our
concemns about the certification of an incinerator operated by the University of Massachusetts
(UMass), Amherst. The incinerator in question, located at Tilson Farm, was shut down by
the Massachusetts Department of Environmental Protection (DEP) for non-compliance some
months ago. We understand that you have been made aware of our concerns by way of a
conversation with Dr. Don Murphy.

In a conversation with Mr. Jim Foxx of the University of Massachusetts Office of
Environmental Health and Safety (April 29, 1998), we learned that the University to
requested certification to operate the incinerator. It is the consensus of the neighborhood
that this incinerator should not be certified for the following reasons.

1. At the time of construction (17 years prior) the adjacent property was not developed.
In the interim the abutting property has been developed into a residential subdivision.
Currently, the incinerator is located within 45 m of a residence. Seventy-nine other
residences lay within 1 km, primarily in a downwind direction.

2. The current configuration of the incinerator does not meet current standards for new
construction of an incinerator, but would be certified based on "grandfathered"
standards; deficiencies include but are not limited to proximity standards, a post-
combustion bag house and acid removal/neutralizing equipment.

3. It is our understanding that the incinerator would have to meet the more stringent
standards within a year. At that time, the University plans on asking for a variance.
Our opinion is that it would not be prudent to allow a waste facility such as the
incinerator to operate knowing full well that in a short period of time, it will not meet
Commonwealth standards.
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We thank you for your consideration of this matter and entertain the opportunity to meet and

discuss the issue further.

Sincerely,
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Copy to:

Mary Holland, Regional Director of DEP
436 Dwight Street, 5th Floor
Springfield, MA 01103

John Olver, U.S. Representative
490 Westfield Road
Holyoke, MA. 01040

Stanley Rosenberg, State Senator
1 Prince Street
Northampton, MA. 01060

Ellen Story, State Representative
Room 162, State House
Boston, MA. 02133

David Scott, Chancellor of U.M. Amherst
Whitmore Administration Building
University of Massachusetts

Ambherst, MA. 01003

Donald Robinson, Director
Environmental Health and Safety
Morrill Science, U.Mass.
Ambherst, MA. 01003

Jim Fox

Hazardous Waste Services Manager
Environmental Health and Safety
Morrill Science, U.Mass.

Ambherst, MA. 01003

Town of Amherst

Board of Health

Town Hall, Boltwood Ave.
Ambherst, MA. 01002

Peter Westover, Director

Ambherst Conservation Department
Town Hall, Boltwood Ave.
Ambherst, MA. 01002

Bernette Melby, Director
U.Mass. Health Services
University Health Center
Ambherst, MA. 01003
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services———— -

= |

Department of Public Health — T
250 Washington Street, Boston, MA 02108-4619

ARGEO PAUL CELLLCE! Office of the General Counsel D—
T — Second Floor (617) 624-5220 ~— ———
SECRETARY
HOWARD K. KOH, MD, MPH
COMMISSIONER REC EIVE D MAY 1 2 1598
Via Facsimile and First Class
6 May 1998

2.

Mr. Lawrence T. Bench
Associate General Counsel
Office of the General Counsel
University of Massachusetts
One Beacon Street, 26th Floor
Boston, MA 02108

Re:  Enforcement of the State Sanitary Code at UMass facilities.

Dear Mr. Bench:

This office had been asked to prepare a response to the question of whether the City of
Boston, Inspectional Services Department, acting as the local board of health, has the authority to
conduct inspections and issue the required permits / licenses for the University of Massachusetts

as mandated by the State Sanitary Code.

~ Enclosed please find a copy of the memorandum prepared by this office and forwarded to
Mr. Howard Wensley at the Division of Community Sanitation, and to Mr. Thomas Coffill at the
Inspectiona] Services Department. In preparing this response, the opinion voiced in your
December 1241997 memorandum to Associate Vice Chancellor LaVerne Cawthorne was taken
into consideration. In view of the differing opinions, I think that it would be most constructive to
arrange for a discussion of the issues and concerns raised by the two memoranda.




&




. Wy

Please contact me at your earliest convenience so that we may proceed with making the
necessary arrangements. I can be reached directly at (617) 624-5210. I appreciate your time and
attention in this matter and look forward to meeting with you.

Sincerely,

uan C. Bellido, Esq.
Deputy General Counsel

ce: Howard Wensley, Director
Division of Community Sanitation, DPH

Nancy Ridley, Assistant Commissioner
Division of Health Quality Management, DPH

Donna E. Levin, Esq.
General Counsel, DPH







The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
250 Washington Street, Boston, MA 02108-4619

RERER EAL EELLYCC] Office of the General Counsel
WILLIAM O’LEARY . Second Floor (617) 624-5220

SECRETARY

HOWARD K. KOH, MD, MPH
COMMISSIONER

MEMORANDUM
TO: Howard S. Wensley, DCS

TR: Donna Levin, GC, OGC
Peter Harrington, DGC, OGC

FR:  Juan C. Bellido, DGC, OGC

RE: Enforcement of Sanitary Code at UMass Facilities

DA: 28 April 1998

The Department has been asked to provide direction in resolving the issue of whether a
local board of health has the authority to inspect swimming pool facilities located on the property
of, and / or under the control of the University of Massachusetts and to require the operators of
said facilities to apply for and obtain the applicable permit pursuant to the provisions of Chapter
V of the Sanitary Code, 105 CMR 435.000 et seq. Because this raises the larger question of
whether the entire Sanitary Code, the separate chapters of which are listed in the attached
Appendix, is enforceable against facilities located on University property, this response will
address that more encompassing issue.

The Department’s position is that local boards of health do have jurisdiction to inspect
facilities of the type regulated by the Sanitary Code which are located on the grounds of, and / or
under the control of the University of Massachusetts. Furthermore, the boards of health do have
the authority to require operators of such facilities to obtain the necessary permits, and to issue
all necessary correction and enforcement orders pursuant to the State Sanitary Code regulations.

This issue was previously addressed in a 1994 advisory memorandum from the DPH
legal office to the DPH Division of Community Sanitation. The stated position of the
Department was that the statutory authority it had to enforce the regulatory scheme came from







both the language of the Sanitary Code statute ( M.G.L. c. 111 § 127A) and the Department’s
Sanitary Code regulations ( see Appendix ). Both were intended to create a regulatory scheme
applicable to both private and public entities.

A 1978 advisory opinion from the Department’s General Counsel also addressed this
issue (see Attachments). The State Sanitary Code was deemed to be uniformly applicable across
all municipal boundaries, to all parties regardless of whether they operated as private or public
entities. In that opinion, a parallel was drawn between the Sanitary Code regulations and the air
pollution regulations in that in order for them to be effective, universal application and
enforcement was crucial. The analysis considered the decision by the Supreme Judicial Court in
City of Boston v. Massachusetts Port Authority, 308 NE 2d 488, (1975). The Court there found
that enforcement of the air pollution regulations against the Mass Port Authority (MPA) was
valid. It did not agree with the MPA’s claim that it was exempt from complying with the air
pollution regulations based on a provision in its enabling statute. The Court regarded the
provision as merely granting the Authority managerial independence.

The Department advisory opinion goes on to discuss whether the UMass Building
Authority ( UMBA ) or the Massachusetts State College Building Authority ( MSCBA ) have
substantive ground from which to argue that a provision in their enabling statutes or charters
exempts them from Department of Public Health regulatory schemes. An historical and
legislative analysis shows that both enabling charters incorporated an exemption provision solely
for the purpose of creating an entity with financial and managerial autonomy. The purpose of
creating both authorities was to enable the state to have educational institutions that operated not
unlike the private educational entities long established within the Commonwealth. To facilitate
that, it was imperative that the operation of these institutions be separated from any political or
budgetary constraints associated with the routine process of government. That is the intent
behind the exemption provisions.

By contrast, the enforcement the Department seeks to have carried out in this case is
aimed at achieving universal application of a regulatory scheme for the purposes of securing the
public health and well-being of the public making use of facilities operated by any entity, public
or private. It is not a valid argument to say that the Department’s Sanitary Code or its regulations
were the intended regulatory scheme at which the exemption provisions were directed.
Compliance with the Sanitary Code will not hamper or interfere with the financial or managerial
operation of any of these institutions. If an authority or agency were to claim that their exemption
provisions alone create a blanket exemption from an otherwise universally applicable regulatory
scheme, the Court argues, it would create “... a unique exemption from the regulatory power of
the State, an exemption available to no other person or legal entity, public or private...”, City of
Boston v. Mass Port Authority, 308 NE 2d 488, 499 (1975).

This general approach of very narrowly construing regulatory exemption provisions in
agency enabling legislation was later followed by the Court in a case involving the MSCBA. In

Department of Community Affairs v. The Massachusetts State College Building Authority, 392
NE 2d 1006 (1979), the Department of Community Affairs (DCA) sought to secure the rights of

[







citizens to relocation assistance when displaced by certain development projects through the
enforcement of M.G.L. c. 79A. The Court held that the statutory authority granted to a state
agency to regulate other state authorities and entities did not violate the MSCBA's enabling act.
The Court found that in regulating under c. 79A, the DCA was not interfering or supervising the
business operation of the Authority, but only enforcing a statute against an appropriate party /
entity subject to it. DCA v. MSCBA, 392 NE 2d 1006, 1013.

In asserting that local boards of health are without authority to inspect and regulate
University facilities, the University seems essentially to be relying on the general doctrine of
“sovereign immunity”-i.e., the general principle that state agencies are normally immune from
local regulation absent legislative language to the contrary. However, unlike the scenarios which
gave rise to the sovereign immunity doctrine established by a line of cases beginning with
Teasdale v. Newell & Snowling, 78 NE 504, 192 Mass. 440 (1906) and continuing with County
Com’rs of Bristol v. Conservation Commission of Dartmouth, 405 NE 2d 637, 380 Mass 706
(1980), the Department is not, in this instance, seeking to have a municipal or local regulatory
scheme enforced against a state entity or to have local authorities administer and enforce a
general state law when there is a contrary and more specific state law establishing a parallel or
similar regulatory scheme on the same subject. In Teasdale, there were two state statutes which
were in apparent conflict. One statute authorized local boards of health to regulate and issue
licenses for the construction and maintenance of stables on any property within municipal
boundaries. A second state statute gave the Metropolitan Park Commissioners specific authority
to acquire lands by eminent domain for park purposes, to “take charge of [such property], to
make rules and regulations for the government and use of the same, and further, in general to do
all the acts needful for the proper execution of the powers and duties granted to and imposed
upon them.” Id. at 443. The Supreme Judicial Court ( SJC ) held in that case that the Park
Commissioners were exempt from the licensing power of the local board of health under the first
statute and could erect a temporary stable on their property without the local board’s approval on
the grounds that the “general law....must be held subordinate to this special statute regulating the
use of the property of the state™. Id. at 443. Unlike the situation in Teasdale, in this instance there
is no conflict between the two relevant state statutes. The University’s and the Building
Authority’s enabling statutes did not give them explicit authority to regulate, or to promulgate
rules and regulations, governing all aspects of the use of their property. In contrast to the Park
Commissioner’s enabling statute in the Teasdale case, the university’s and building authority’s
enabling statute make no specific delegation of jurisdiction or authority concerning the subject
matter at issue, in this case the sanitary and health conditions of state facilities.

The Teasdale case has been referred to in a number of subsequent cases as authority for
the proposition that state agencies and authorities are immune from the provisions of locally
enacted regulations such as local zoning regulations. See. e.g., County Commissioners of Bristol
v. Conservation Commission of Dartmouth, 405 NE 2d 637, 380 Mass 706 (1980), and cases
cited therein. Unlike the situation in those cases, this case does not involve the applicability of
local regulations. The regulatory scheme being enforced here is a state scheme promulgated and
interpreted by a state agency, the Department of Public Health, and not a local regulation
promulgated by local authorities.
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Furthermore, and perhaps most significantly, in a December 20, 1983 ruling, a justice of
the Superior Court spoke on this very issue of the Sanitary Code’s application to University
facilities. In that case, Trejo v. Penza, Hampshire County, Civil Action No. 16871, 1983, a class
of persons residing in University dormitories and apartments in the town of Amherst had sued
the Amherst Building Inspector over his refusal to perform Sanitary Code inspections of their
dwelling units and sought equitable relief in the form of a court order requiring the inspector to
perform such inspections. The complaint stated that the inspector had stated that “... his office
will not perform inspections of the University of Massachusetts apartments or dormitories.”
Trejo v. Penza, Hampshire County, Civil Action No. 16871, at 2. The Court ruled unequivocally
that the Sanitary Code did apply to university-owned dormitories and apartments and ordered the
inspector to perform the requested inspections. The Court order stated: “It is hereby ordered that
summary judgment be entered declaring and adjudging that The Board of Health of the Town of
Ambherst has the legal duty pursuant to 105 CMR 410.820 to inspect any dwelling or dwelling
unit located within that town, upon the written, oral or telephonic request of the occupant,
including any dwelling unit owned or controlled by the Trustees of the University of
Massachusetts.” 1d. at 1.

Despite the ruling in that case, and the other cases cited above, counsel for the University
of Massachusetts states in its advisory opinion dated December 12, 1997, that the State Sanitary
Code is not to be enforced against facilities it operates. That memorandum recognizes and quotes
the Department’s Sanitary Code authorizing statute ( M.G.L. c. 111 § 127A) which “... shall deal
with matters affecting the health and well-being of the public in the Commonwealth in subjects
over which the department takes cognizance and responsibility....” However, UMass counsel
argues that because the statute does not specifically list other state entities, they are therefore
exempt from compliance. The decision of Hansen v. Commonwealth does state that “... itis a
widely accepted rule of statutory construction that general words in a statute such as 'persons'
will not ordinarily be construed to include the State or political subdivisions thereof.” Hansen v.
Commonwealth, 181 NE 2d 843, 847 (1962). But by UMass’ own argument, they are operating
as an autonomous educational institution, not as a political subdivision of the State. Their
enabling charter has exemption provisions aimed at establishing their managerial and financial
independence from the state. The language in Hansen, therefore, is not applicable.

The memorandum further argues on the basis of an SJC decision in Perez v. Boston
Housing Authority, 368 Mass 333, 331 NE 2d 801, (1975). The argument is, however, based on
a misinterpretation of what the decision addresses. That case decided that a petitioner (Perez, et
al) cannot bring in the Secretary of State, or other state offices, as third party defendants based on
the use of the word “persons” in the Sanitary Code’s authorizing statute. The background to the
case involved citizens from housing complexes who were trying to get the Boston Housing
Authority (BHA) to correct a multitude of Sanitary Code violations in these complexes before
investing existing funds into the development of further housing. The BHA could not fund these
improvements, so the petitioner was seeking to bring in various state offices as defendants liable
for the costs of the reparations. The Court held that the petitioner could not bring in these third
party defendants nor could it extract liability from them based on the choice of words used in the
Sanitary Code’s authorizing statute. The decision by the Court is not that the legislature must
state expressly when local board of health regulations are to be applied to state agencies. Rather.







it says that the state (or more specifically, the Secretary of State) “... cannot be held responsible
under this statute unless the Secretary (1) is an ‘individual, trust or corporation, partnership,
association, or other person,’ within the meaning of the statute, and (2) has the authority to
decide whether to rehabilitate or sell or otherwise dispose of the premises.” Perez v. BHA, 331
NE 2d 801, 804 (1975). The Court is addressing the issue of financial liability and responsibility
of a state office for the enforcement of a statute against another authority. The enforcement of the
statute is not in question, but rather the financial liability arising from its enforcement. The
petitioner had no standing to bring in a third party defendant who had no active or passive role in
the rehabilitation or disposition of housing developments.

The issue in Perez v. BHA is distinct from what is being presently addressed. The issue
here is whether a universally applicable regulatory scheme is enforceable against the University.
As the UMass memorandum argues, the management of the University is autonomous. But as
stated above, even when an enabling charter or act contains language that establishes financial
and managerial autonomy, the Court has held that the entity is still subject to a regulatory
scheme (sanitary, air quality, or otherwise) that is applicable to both private and public
entities.

It should be noted that the University acknowledges its responsibility to abide by the
Sanitary Code, but insists that no party outside of UMass should have the authority to judge
whether they have met these requirements or to direct that violations be corrected through
enforceable orders. However, it is imperative to the effectiveness of Sanitary Code enforcement,
and the protection of the lives, health, and safety of University students and other persons using
University facilities, that an objective and impartial authority fulfill this role. Although your
office is equally capable of performing these tasks, I realize that it is simply impossible, from a
personnel and resources standpoint, for it to do so. For that reason, it must be our position that
the local board of health be the entity charged with responsibility in this area. Should some kind
of issue arise from local board of health enforcement, the Department can and should offer to act
as a consultant, or take on a mediating role, to facilitate the resolution of disputes.

Accordingly, it is the opinion of this office that facilities owned and / or controlled by the
University of Massachusetts are subject to the State Sanitary Code and its applicable regulations,
and that they must conform to any and all requirements pursuant to the applicable licensing

process. Furthermore, the Sanitary Code is enforceable at UMass facilities by the local boards of
health.







APPENDIX

STATUTORY CODE

§ 127A. STATE SANITARY CODE; ADOPTION; ENFORCEMENT; JURISDICTION;
SPEEDY TRIAL ~

SANITARY CODE REGULATIONS

105 CMR 400.000: STATE SANITARY CODE I: GENERAL ADMINISTRATIVE
PROCEDURES

105 CMR 410.000: MINIMUM STANDARDS OF FITNESS FOR HUMAN HABITATION
(STATE SANITARY CODE, CHAPTER II:)

105 CMR 420.000: HOUSING AND SANITATION STANDARDS FOR FARM LABOR
CAMPS (STATE SANITARY CODE, CHAPTER III)

105 CMR 430.000: MINIMUM SANITATION AND SAFETY STANDARDS FOR
RECREATIONAL CAMPS FOR CHILDREN (STATE SANITARY CODE, CHAPTER 1V)

105 CMR 435.000: MINIMUM STANDARDS FOR SWIMMING POOLS (STATE
SANITARY CODE: CHAPTER V)

105 CMR 440.000: MINIMUM STANDARDS FOR DEVELOPED FAMILY TYPE CAMP
GROUNDS (STATE SANITARY CODE, CHAPTER VI)

105 CMR 445.00: MINIMUM STANDARDS FOR BATHING BEACHES (STATE
SANITARY CODE, CHAPTER VII)

105 CMR 480.000: STORAGE AND DISPOSAL OF INFECTIOUS OR PHYSICALLY
DANGEROUS MEDICAL OR BIOLOGICAL WASTE (STATE SANITARY CODE
CHAPTER VIII)

105 CMR 590.000: MINIMUM SANITATION STANDARDS FOR FOOD
ESTABLISHMENTS (STATE SANITARY CODE CHAPTER X)

105 CMR 675.000: REQUIREMENTS TO MAINTAIN AIR QUALITY IN INDOOR
SKATING RINKS (STATE SANITARY CODE CHAPTER XI)
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Sostth S Breas

Mr. Chester Penza

Chief Inspector )
Town of Amherst Inspection
Services Department

Five East Pleasant Street
Amherst, MA 01002

RE: JOSE TREJO wvs. CHESTER PENZA, ET AL

Dear Mr. Pénza:

Enclosed please find the Order-of the Court dated December 20, 1983 regarding
the above entitled matter. As I indicated to you per our telephone conversation of
December 28, 1983, the town prevailed on the Motion to Certify Class and the court

did not order injunctive relief against the Board of Health of the Town of Amherst
and the Inspection Services Departuent.

However, the Court did declare that the Board of Health has a legal duty pursuant
to 105 CMR 410.820 to inspect any dwelling or dwelling unit located within the town
upon the written, oral or telephonic request of the occupant including any dwelling
unit owned or controlled by the Trustees of the University of Massachusetts.

In my opinion, this is not a matter that should be appealed because of the black
letter of the law which is clearly delineated in the above cited code section.
However, I would instruct you to bring this to the attention of the Board of Health

and if you or the Board are desireous of an appeal, notify my within thirty (30) days
from December 20, 1983. ’

Yours very truly,

\Dz@l_ﬂ.‘)w\ YA oa o (as)

DANIEL M. KELLY

DMK/ ae
Enclosure

cc. Robert Ritchie
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COMMONWEALTH OF MASSACHUSETTS
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" Hampshire, ss.

JOSE TREJO
(Plaintiff)
vs.
CHESTER PENZA
(Defendant)

Superior Court Department
of the Trial Court

Civil Action No. 16871

ORDER

It is hereby ordered that summary judgment be entered

declaring and adjudging that The Board of Health of the Town
of Amherst has the legal duty pursuant to 105 CMR 410 -£20

to inspect any dwelling or dwelling unit located within that
town upon the written, oral or telephonic request of the

occupant, including any dwelling unit owned or controlled by

the Trustees of the University of Massachusetts.

All other prayers for relief are denied.
is to have his costs of action.

Entered: December ;LQ 1983.

The plaintiff







COMMONWEALTH OF MASSACHUSETTS

HEMPSHIRE, SS SUPERIOR COURT
CIVIL NO.

JOSE TREJO INDIVIDUALLY AND ON )
THE BEHALF  OF ALL PERSONS SIMILARLY )
SITUATED,

)

PLAINTIFF, @

V. ) COMPLAINT

CHESTER PENZA, CHIEF INSPBCTOR,

HOUSING INSPECTION SERVICES AND
EOARD OF HEALTH OF THE TOWN OF AMHERST,)

DEFENDANTS, )

PRELIMINARY STATEMENT

This is an action seeking declaratory and injuctive re
lief acainst Amherst Housing Inspector and the Board of Health_f
failure to perform inspections pursuant to Article II of the Ste
Sanitary Code of Residential Housing units owned or operated by
University of Massachusetts.

Parties

1. Jose Trejo is an adult resident of Massachusetts
residing at J-12, North Village Apartments and is enrolled in a
Graduate study program at the University of Massachusetts at Am
herst.

2. Chester Penza 1is the Chief of the Town of Azherst
Housing Inspection Services, the Amherst agency under the direc
of the Amherst Board of Health responsible for performing in-
spections of residential housing units mandateé by Article 1I ¢

the State Sanitary Code ("Article II"™) promulgated by the pe-







partment of Public Health of the Commonwealth

of Massachusetts
(DPW) .

3: The Board of Health of the Town of Amherst is a

Board of Health within the meaning of Article II.

Factual Statements Regarding Plaintiff Trejo

4. Plaintiff Trejo and his wife who is pregnant have re:

sided at his current apartment since April 1977, under a lease.
Their current rent is $214.00 per month.

5. Plaintiff Trejo's residence is owned, operated or

manaced by the University of Massachusetts a public institution

established under M.G.L. Chapter 75.

6. There are presently conditions in or at Plaintiff

Trejo's residence which are in violation of Article II including

but not limited to; leaks in the bathroom which drop on his head;
holes in the ceilings and walls;

insufficient security locks or
devices; defective windows; defective structual support.
7. The conditions described in parcraph 6 materially
endznger the health, safety and well being of Plaintiff Trejo and
family.

8. On November 1, 1978, Plaintiff Trejo requestéd an

Article II house inspection from the 2Zmherst Eousing Inspection

Services. William Start,

an inspector in the office informed him
that 2mherst Housing Inspection Service does not inspect the U-

niversity of Massachusetts property.

9. Defendant Penza has repeatedly informed Steven Louis

Baumohl, Plaintiff Trejo's Attorney, that his office will not per-

form inspections of the University of Massachuset e







dormitories.

10. Plaintiff Trejo has not paid rent since September
1978 in p;otest of the conditions at his resicdence and to prote
a rent increase. The University of Massachusetts will soon com-
mence summary process eviction action against Plaintiff Trejo an
other students who have failed to pay rent. Attached as "A" is
article describing the present University of XNassachusetts posit
toward evicting students.

11. Plaintiff Trejo and members of the class he re-
presents will suffer irreparable harm if the housing inspections
are not performed by the Defendants as the inspection are neces:

for their eviction defense and affirmative claims under Massachu:
law. Class Action Allegations

12. There are thousands of perscns living in apartme:
or dormitories either owned, operated or manzced by the Univers
of Massachusetts at Amherst.

13. The Defendants have repeately stated their polic
and practice to be to refuse to perform Article II inspections
for residential housing units owned, operated or managed by the
University of Massachusetts at Amherst.

14. Plaintiff Trejo brings this action on behalf of
persons living in residential apartments or cormitories owned,
erated or managed by the University of Masszchusetts at Amherst

15. The member of the class Plaintiff Trejo seeks tc
represent is so numerous that the joinder is impracticable.

16. Plaintiff Trej; will féirly and’ adequately protec

the interests of the class.

17. Defendants refusual to perform Article II inspe«







is a policy and practice which applies to and effects all member:
of the class making appfopriate preliminary and final injuctive
and declaratory relief with respect to the class as a whole.

18. The claims of Plaiﬁéiff Trejo and the question of
law and fact in his action are typical of the claims and facts ¢
guestion of law applicable to the class.

19. Plaintiff Trejo and the class he represents have
adequate remedy at law and will suffer irreparable harm unless
junctive relief is issued as the inspection are necessary for t
eviction defense an{ affirmative claims under Massachusetts law.

WHEREFORE Plaintiff Trejo individually and on behalf
of the class he represents reguests:

; The Court order a short order of Notice for a h
ing on Plaintiffs Request for a Preliminary Injunction..

25 Declare the Defendants are under a legal oblig:
to perform inspection of the University of Massachusetts apar:-
and dormitories pursuant of Article II of the State Sanitary

Je Issue preliminary and permanent injunctions en
joing defendants, their agents, employees, and servants from
L ing to perform inspections under Article II of the State Sani
Code for the University of Massachusetts apartments and dorm:

4. Declare tﬁat the Defendants, acting under col
State law have denied Plaintiff Trejo and the class he repre
their equal protection of the law all in violation of the Me
sachusetts and United States Constitution and 42 ﬁ.S.C. Sect

18983,

- " Grant Plaintiffs reasonable attorney fees an
Sw  ahale: £






costs.

6. Grant Plaintiffs and the class he represents any

relief which is proper and just.

'/,/7;" o
Dated 77 S Fi Plaintiff
By his Attorney

-
-
7 e e 0T

" 7~
’f:"'“' e ‘__‘_/ J_—‘.‘a',.-/c’.—/

//’/ Steven Louis Baumohl

STUDENT LEGAL SERVICES
922 Campus Center, UMass
Ambherst, MA. 01003
(413) 545+ 1995

Verification

I Jose Trejo azm the Plaintiff in the above described
complaint and state that I have read it and believe it to be tru
to the best of my knowledge. Sicned under the pains and penalt:

of perjury this cay of Novezber, 1978.

Jose Trejo







ADVICORY RULING

Applicabilily of the STATE SANI''ARY CODE to the University of Massachusetts
The Massachusetts State Colleges, and Their Respective Building Authorities

This is an advisory ruling issued pursuant to c.30A, s.8. The Department has
been asked whether the Stute Sanitary Code, as promulgated by the Department of
Pubtlic Health and epforced by local boards of health, is applicable to the facilities
of the University of Massachusetis, the University of Massachusetts Building Author-
ity, the Massuchusetts State Colleges, and the Massachusetts State College Building
Authority. In clarifying this issue, I consider at length the legislature intent
" concerning the scope of the State Sanitary Code, the specific exemption and autonomy
provisions of the charters of the state university, colleges and their building

authorities, Lthe legal nature of theze bodies, and the authority of local boards of
henlth to enforce the Sanitary Code.

(I) The Legislature intended for the State Sanitary Code to be universally enforced
throughoul. the Commonwealth.

The Department of Public Health was delegated the power to promulgate a State
Canitary Code in St. 1957, «.C78, which is incorporated in G.L. ¢.111, s.127A:

Said department shall adopt, and may from time
to time amend, public health regulations to be
known as the state sanitary code, which may pro-
vide penalties for violations thereof . . . Said
cude shall become effective and have the force
of laws . .

This enabling statute contains no limitations on the applicability of the State
Ganitary Code, other than "Nothing contained in the code shall be in' conflict with
any general or speciml law." G.L. c.111, s5.127A.

lepislative History

The legislature history of Lhe enabling statute reveals that this delegation of
power to the Department was molivuted Ly an intent to rectify a long-standing probler
of multiple and inconsistent sanitary regulations promulgated by various local bourd:.
of health. Report of the Speciul Commiszsion to Study and Investigate Public Health
Laws und Policies, 1937 House Do. No. 1200. Report Submitted by the Legislative
Busearch Council Relalive to the Establishment of a Uniform Sanitary Code for the
Commonwealth, 1957 Houue Doc. No. 2833. In the latter report, the intended univer-
nulily of the Sanilary Code wuus cxpressly stated, "These rules are uniformly appli-
cable Lo the entire state." 1957 House Doc. No. 2833, p.8. By uniform applicaebilit,
the reporl apparently meant goopsraphical universality in the sense of applicability
arross all municipal boundaries. While the legislative records do not speak specifi-
cally to the issue of applicability to state institutions of higher education and
their building authorities, the exemption of state college campuses from Sanitary
Code enforcement would scem contrary to the express legislative intent of uniform
apl.licability. Functionally, a college campus is analogous to a city or town,
with a gedgraphical boundary, a community, and residential and dining facilities.
iot enforcing the Sunitary Code on state college campuses would, therefore, pose
us great a threal Lo the public health as excluding a city or town from Sanitary
Code Enforcement, and thus defeat the purpose of the legislation.
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Logic and Purpose of Establishine a Universally Applicable Sanitary Code

The protection afforded the citizens of the Commonwealth by the universality of
the Sanitary Code would be seriously impaired by its non-enforcement on the several

college campuses. Disease may be spread to the public at large from any single
unsanitary location.

Since public health problems are difficult to isolate or control with limited
pover, interpreting  legislative mandates of public health regulatory authority as
grants.of plenary power scems necessary to insure effective health protection.

The Supreme Judicial Court relied on such reasoning in sustaining the universal
application of department air pollution regulations. "Thus, in the present case,
the Legislature by c.11, s5s5.142A-142E, has authorized and directed the creation of
a comprehensive regulatory scheme for attacking the state-wide problem of air pol-
lution. This legislation on its face demonstrates a legislative awvareness that
any scheme to control and prevent air pollution must apply to all sources of such
pollution, whether privately or publicly controlled.” City of Boston v. Massachusett:
Port Authority, 308 N.E. 24 488, 499 (1975).

The Attorney General, in dealing with the applicability of State Sanitary
Code Article X to facilities of local school committees, adopted such an interpreta-
tion of the enabling legislation, "Had the Legislature intended to exempt school
committees or any other groups or individuals from the provisions of the Code, it

would presumably have -included specific provisions to such effect." Opinion of
the Attorney General, June 3, 1966.

Administrative Interpretation of the Statute

T

Contemporaneous and long-standing administrative interpretation of c¢.1l1l, s.127A
by the Department has been that the .statute authorizes the Department to adopt
regulations of universal applicability. State Sanitary.Code, Article I, Reg. 1.1
(1960) states that, "This Sanitary Code shall apply throughout the Commonwealth unles
and to the extent that the provisions of any article are expressly limited." The
express limitations of applicability are few:  for example, Article VIII, "Minimum
Standards for Bathing Beaches" (1969) does not apply to private beaches. More conmon
are statements of the Code's breadth: Article II, Reg.:1l defines "dwelling" as
"every building or shelter . . . intended for human habitation."; legal entities
falling within its scope including a "city, town, county or other governmental unit"
Reg. 1; Article X, Reg. 1.1 defines "food service establishment" as including
"private, public or non-profit organization or institution routinely serving the
public"; and ARticle XI, Reg. 1.1, 2.1 specifically includes "publicly-owned build-
ings." That the Legislature intended the Sanitary Code to be applicable throughout
the Commonwealth, including state college facilities, is suggested by the language
of the regulations promulgated by the Department pursuant to c.1lll, s.12TA.







Gn its face; G.L. ¢.111, 5.127A appears to authorize the Department to prom-
ulgate a sanitary code which is to be universally enforced throughout the Commonwesalth.
The legislative history of the enabling statute, proper statutory interpretation of
public health legislation, and contemporaneous administrative interpretation support

applicability of the Sanitary Code throughout the state,. including buildings located
on state college and university campuses.

-

(II) Neither the exemption rovisions of the University of Massachusetts Buildin

Authority and the Massachusetts State College Building Authority charters,

nor the autonom rovision of the University of Massachusetts enabling statute
grant exemptiolr from enforcement of the State Sanitary Code.

Since the scope of the Saunitary Code can be limited by other specific provisions
of law, G.L. c.1)l, s.12TA, it is necessary to examine the legislative sources of

the state university and colleges and their building authorities to determine
whether such limitations exist.

The charters of the University of Massachusetts Building Authority (UMBA) and
the Massachusetts State College Building Authority (MSCBA) contain virtually identi-
cal provisions exempting the bodies from supervision or regulation by other state

bodies. The provision of the UMBA charter, at 1960, ¢.773, s.2 or M.G.L. ¢.75
App., s.1-2 is:

There is hercby created and placed in the department

of education a body politic and corporate to be known

as the University of Massachusetts Building Authority,
which shall not be subject to the supervision or regu-
lation of the department of education or of any depart-
‘ment, commisison, board, bureau or agency of the common-

wealth except to the extent and in the manner provided
in this act.

The analogous provision for MSCBA is St. 1963, c¢.T703, s.2 or M.G.L. ¢.73, App.,
£.1-2. The exemption provision, indeed the entire charter, is a bit of legislative
builerplate used in chartering state authorities. The form was initially used in
the charter of the Massachusetts Turnpike Authority, St. 1952, c¢.354, s.3, and

later adopted for the charters of other authorities including the Massachusetts
Port Authority, St. 1956, c¢.ki56, s.2.

An interpretation of the exemption provisionas providing exemption from
Sanitary Code enforcement is simply without basis. In City of Boston v. Massachusetts

Port Authority, 308 N.E. 2d 488 (1975) the Supreme Judicial Court held that the

exemption provision in the Massport charter did not exempt the authority from
Department of Public Health (DPH) air pollution regulations. While the court
relied on the broad authority given DPH by the air pollution regulation enabling

statute, G.L. ¢.111, s5.142E, it also focused on the interpretation of the exemp-
tion provision: '







. The consequences of the defendant's 1nterpretat13n
"Of 5.2 of the Authority's enabling act would be
that a small group of State authorities would have
a unique exemption from the regulatory powver of
the State, an cxemption available to no other per-
son or legal entity, public or private . :.
City of Boston v. Massachusetts Port Authority,
308 N.E. 488, k99 (1975).

In rejecting such a broad interpretation of the exemption provision, the court
stressed that the purpose of the provision was not to grant regulatory immunity,

but merely to provide for the Authority's financial and managerial independence,
so that it might function like a private business.

Such a narrow reading of the exemption provision is readily applicable to the
enabling ctatutes of UMBA und MSCBA: the exemption provision language is identical,
the purpose of providing financial and managerial autonomy appears the same, and
Lhe Supreme Judical Court even referred in its decision to other authorities’
charters. The legislative history of UMBA and MSCBA supports the analogy to Mass-
port. 'The predecessor of hoth UMBA and MSCBA, the Massachusetts State College
Building Association, was chartered (without an exemption provision) by St. 1939,
c.388, for the purpose of holding land, and constructing and maintaining dormitories
for the state college system. In 1960, the Legislature voted to extend the associa-
tion's powers to include U. Mass. facilities, but the Governor vetoed the bill, 1960
House Doc. No. 3347. The reason for the veto was that the association's charter
resembled the State Office Building Association's (SOBA) charter, which had recently
been held unconsiitutional because SOBA was not sufficiently financially independent
from the Commonwealth. Ayer v. Commissioner of Administration, 340 Mass. 586 (1960).
Therefore, instead of extending the power of the Massachusetts State College Building
Association, which was of questionable constitutionality, the Legislature chartered
UMBA, with provisions, including the exemption clause, insuring UMBA's financial
autonomy. And three years later, the Legislature atolished the Massachusetts State
College Building Association and chartered the Massachusetts State College -Building
Authority, with the same provisions assuring financial independence.  Thus the
primary reason for the inclusion of the exemption provisions  in the UMBA and MSCBA
charters was simply to provide for the authorities' financial and managerial inde-
pendence, and not to grant blanket exemption from state regulation.

A secondary purpose of the exemption provision was to insure the const1tution—
ality of the UMBA and MSCBA charters under Massachusetts Constitution Amend. Art. 66
(which was annulled in 1966 by Amend. Art. 87, s.3). Article 66 required that each
administrative office, board or commission had to be placed under the jurisdiction of
one of the executive departiments. For this reason, both UMBA and MSCBA were "placed"
in the department of education, M.G.L. ¢.T73, App., S.l- 2'and c.75 App., s-1-2.
However, since the Legislature wished for UMBA and MSCBA'to be autonomous bodies, the
language '"shull not be subject to the supervision or regulation of the depertment of
education or of any department. . .of the commonwealth" was added. The exemption
provision should, therefore, be interpreted as standing in opposition to the placing
of the authorities within the dcpartment of education. The Legislature was suffi-
ciently concerned with this function of the exemption provision to request the
Supreme Judicial Court's opinion concerning its constitutionality. In Opinion of
the Justices, 334 Mass. 721, 136 N.E. 24 223 (1956), the court held that the exemp-
tion provision in the Massport charter did not violate Article 66, because the
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authority was ngﬁ an executive or administrative office, board or commission, but an
independent corporation, and therefore Article 66 was not even applicable. In the
UMBA and MSCBA charters, use of the "placing" language followed by the exemption
provision was not even necessary under Article 66. ;

The exemption provision of the UMBA and MSCBA charters was intended to serve two
functions: 1insure the financial and managerial autonomy of the authorities, and
avoid violation of Article 66. Immunity from State Sanitary Code enforcement cannot

be Justified by a broad interpretation of the exemption provisions of the UMBA and
MSCBA charters. :

Attention must be given to the enabling statutes of the University of Massa-
chusetts (U. Mass.) and Massachusetts State College (MSC). The laws establishing the
MSC system, G.L. c.15, s.20A and c.73 contain no exemption or autonomy provisions
concerning the colleges. However, the statute governing U. Mass. does contain.an
autonomy provision: : :

In exercising such authority, responsibility,
powers and duties said board shall not in the
management of the affairs of the university be
subject to, or superseded in any such authority

by, any other state board, bureau, department "
or commission, except as herein provided.

G.L. e.75, s.l. :

This autonomy provision is even less problematic than the exemption provision of the
UMBA charter. First, the language of the autonomy provision is less restrictive than
the language of the exemption provision: ¢.75, s.l speaks of the superseding of
authority in management, and does not mention regulation. Enforcing the State
Sanitary Code cannot be considered superseding the authority of the university, and
therefore does not come within the scope of ¢.T5, s.1l. Second, the legislative
history of .75, s.1, as shown by Report of the Special Commission on Budgetary °
Powers of the University of Massachusetts and Certain Related.Mnttegg,:ng2 House
Doc. 3350, suggests that the purpose of -the autonomy provision was-to insure the
financial, managerial, and academic independence of the university, so that it might
compete with private universities. The autonomy provision does not reflect any

intent to provide blanket regulatory immunity, and therefore does not prevent en-
forcement of the Sanitary Code on the U. Mass. Campus.

(111) In enforcement of the State Sanitary Code, the state University and
colleges and their building authorities should be treated as municipal
or private corporations. :

Authorities, such as UMBA and MSCBA, and state institutions of higher educatiorn
such as U. Mass. and MSC, are distinct forms of legal entities which may be best
analogized to municipal corporations. In determining the applicability of the
Sanitary Code to these institutions' facilities, it is: necessary to first character-
ize the legal nature of these bodies.. ;

UMBA and MSCBA closely resemble municipal corporaiions: they are chartered as
bodies "politic and corporate'"; their source of power is the Commonwealth; and they
perform limited governmental functions. The Supreme Judicial Court has analogized
Massport, an authority with a charter almost identical to UMBA and MSCBA, to a
municipal corporation. Opinion of the Justices, 334 Mass. 721, 136 N.E. 24 232
(1956). The court first noted that the authority performs a goverrmental function,
but added that the authorities' financial and managerial independence means that it
"is not merely a board or commission of the State govermment." Attributes of a:.
private corporation were also cited, but because of the authority's public functior
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the court concluded, "We regard the Authofity_ns a purely public corporation for
public purposes - an arm of the State - analogous to a municipal corporation,”
Opinion of the Justices, 334 Mass. 721, T735. Although there are no precedents.

analogizing U.Mass. or MSC to municipal corporations, the structure and functions of
these bodies supports the analogy. U. Mass. is organized in a corporate structure,
with a board of trustees governing the tody, G.L. c¢.75, s.1, and its autonomy provi-
sion gives the institution financial and managerial independence. But because’the

university performs a public function, it is more like a municpal than a private
corporation. . !

Since the state univernity-and colleges and their Building authorities provide

the same general educational services as the private universities with which they

compete, these. institutions may also be analogized to private corperations. In City

of Boston v. Massachusetts Port Authority, the Supreme Judicial Court used the
similarity of function of an authority to a private corporation to determine regu-

latory applicability, "Because private businesses are subject to air pollution
control regulation under s.142A-142E, it follows that the Authority should also te
subject to such regulation." 308 N.E. 24 499. Similarly, since the State Sanitary
Code is applicable to private universities, there seems to be no justification in
terms of public function for not applying the Code to state universities.

Legal entities falling within the scope of State Sanitary Code, Art. II are
specified in the definition of “person" in Reg. 1:

Person means every individual, partnership, corpora-
tion, firm, association, or group, including a city,
town, county or other governmental unit, owning

property or carrying on an activity regulated by this
article. ;

The state universities and their building authorities qualify under .this definition
in two ways. "Other governmental unit" appears to encompass :.at least all types.of..
municipal .corporations; if not all governmental bodies; including state authorities..
Considering the state university and colleges and their building authorities as ‘
"public corporation(s). . .analogous to. . . municipal corporation(s)." ‘would bring
them within the definition of "other governmental unit."” Alternatively, the analogy
of these bodies to private corporations may be sufficient to qualify them under
"corporation." Under either analysis, the state university and colleges and their
building authorities satisfy the broad regulatory definition of "person", and there-
fore the State Sanitary Code Article II is applicable to state campus facilities.

(IV) The Legisleture has dele ated the enforcement of tﬂe State Sanit

Code to local boards of health.

The authority to enforce the State Sanitary Code has been specifically delegated
to local boards of health G.L. ¢.111, s.12TA: '
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Local boards of health shall enforce ssid code

~— in the same manner in which local health rules

=~ and regulations are enforced, but, i{f any local
boards fail after the lapse of & Teesonable
length of time to enfurce the same, the department
may in like manner enforce said code against
any violation. '

This provision, which vas added by St. 1971, ¢.261, only made express that which vas
already implied,  Previous specific health statutes had provided for enforcezent by
local boards of health, and the regulations initially promulgated by DPH pursuant to
¢.111, s.127A specified local enforcement (see State ‘Sanitary Code, Art. I).

Although local health boards are appointed by local government officiels, G.L.
c.111, 5.26-27C, it {s established that local boards are independent authorities with
delegated povers of the state. Local governments cannot order actions by local
boards of health, Breault v. Town of Auborn, 303 Mass. 42k, 22 N.E. 24 L8 (1939); 325
local boards may, in fact, order actions, including the expenditure of funds, by
lcorl governmets. Board of Health of North Adams v. Mayor of North Adams, 33k N.E.
2d 34 (1975). 1Ia the North Adams case, the Supreme Judical Court explicitly adopred
an agency theory with respect to local boards, "We can say that the Genersl Court
may, vhen necessary or convenient, delegate a particular job or function to a locel
body, the local body bhecoming for the purpose an-'agent® of the State,” p.k2.
Although the case dealt specifically with the delegation of power to local Dboards
under ¢.111l, s.8C, and referred to similar delegation under c¢.1ll, s.160 and c.1L0,
5.32B, the agency analysis is equally applicable to enforcement of the Sanitary Cocf
under ¢.111, s.127A. : b

As long as the local board is enforcing only the 'State Sanitary Code, it would
appear to be clothed with the suthority of DPH. This opinion does not reach the
question of the power of locel boerds to enforce local health regulations, promul-
gated pursuant to c.lll, s.31, on the state campuses.’® The provision of c.l1ll, s.127
which specifies Sanitary Code enforcement by local boards "in the same manner” as
local regulation enforcement should not be interpreted as & substantive 1imitationl§
the leceal board's power to enforce the Code; rather, the term sbould be interpreted
ss merely requiring the same procedure for Sanitery Code and local regulation en-
forcement. In short, there is no obstacle to the enforcement of the Sanitary Code U
local boards of health on state university campuses. However, if the local boards
fail to enforce the Sanitary Code on state campuses, c.lll, s.12TA provides that DPH
may undertake such enforcement. '

{(v) Conclusions
in my opinion:

(1) The Legislature intended for the State Sanitary Code to be
applied throughout the Commonwealth, including state college
and university campuses.

(2) The enabling legislation for the University of Massachusetts, the
University of Massachusetts Building Authority, the Massachusetts
State Colleges, and the Massachusetts State College Building
Authority does not exempt these bodies from Sanitary Code enforce-
ment .
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