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The Commonwealth of Massachusetts 
Executive Office of Health and Human Services 

Department of Public Health 
Division of Community Sanitation 

, ARGEO PAUL CELLuca 
GOVERNOR 

305 South Street, Jamaica Plain, MA 02130-3597 

JANE SWIFr 
UEUTENANT GOVERNOR 

WlLLlAM D. OUARY 
SECRETARY 

HOWARD K. KOH, MD, MPH 
COMMISSIONER 

Mary E. McEneany 
Envirorunental Health and Safety 
University of Massachusetts 
N414 Morrill Science Center 
Box 35710 
Amherst, Massachusetts 01003-5710 

Dear Mary: 

(617) 983-6761 (617) 983-6770 - Fax 

May 25, 2000 

We are in receipt of the complete copy of the University of Massachusetts Emergency 
Preparedness Plan. Thank you. 

A review of the other sections of the documents previously sent to us, raises the 
following questions and comments: 

Fire Drill Plan/Evacuation 
The fire drill plan calls for the drills to be conducted in the evenings between 9:30 and 

10:30 p.m. and does not indicate that the plan has been reviewed and approved by the Amherst 
Fire Department. Can we assume that the day camps do not occupy any buildings and therefore 
fire drills are not applicable? . 

Permits 
It is noted on the permits that it is "granted in conformity with the statutes and ordinances 

relating thereto". It was also noted that the permits expire on July 1, 2000. What are the statutes 
and ordinances referred to on the permit and where is the authority for the Division of 
Envirorunental Health and Safety to issue these permits? Will new permits be issued effective 
July 2? 

We have received several calls from individuals who are planning to operate camps at 
UMASS Amherst this summer relative to health care issues. There continues to be significant 
confusion relative to the responsibility of the program and of University Health Services. Has a 





Health Care Consultant Agreement been established as yet by the University. If so could we have 
a copy? 

We look forward to your reply. 

cc: Amherst Board of Health 

824/l.Imacamp.doc 

Sincerely, 

dw~~~U~~ 
Howard S. Wensley, M.S., CRO. 
Director 





Cu-=l CLOUGH, HARBOUR 

I HAl ~~~~~~~~R~~LA~~~ 
& LANDSCAPE ARCHITECTS 

171 PARK AVENUE 
P.O. BOX 626 

lIVEST SPRIN GFIELD. MASSACHUSETTS 01090-0626 
TEL: 413-746-0796. FAX: 413-746-0995 

October 22, 1998 

Epi Bohdi, Director 
Amherst Board of Health 
Bangs Community Center 
Amherst, Massachusetts 01035 

RE: UNIVERSITY OF MASSACHUSETTS - SOFTBALL FIELDS 
CHA FILE: 7136.53 

Dear Mr. Bohdi: 

Enclosed please find two (2) copies of the plans and application for the variance from the 
Plumbing Code for the new softball dugouts at the University of Massachusetts for your review. 
We would like to request a letter from your Board stating that you are considering this 
application. This letter is a mandatory requirement from the Board of State Examiners. We have 
included a draft letter that may satisfY this requirement for your use. 

If you should have any questions, please do not hesitate to contact our office. 

-~ w-1VvU-4-~~ ·fsn I /pun (?j~ 
iJV' W\l~ lq~ 

frn-tec ~h~.> 7 7 -0' 0 'i 

'00 Ii ~~ ft, 0-u0.: uV/L t0N-<u<.. 

~U'\,[-'t 'VfvtA';lhvc..L 

EJO/np 
u :\civil\site\ 7136\crspdnce\amherhe 

Enc!. 

cc: University of Massachusetts 
Facilities Planning Division 
Bruce Thomas 
Andrew French t 
Robert Po. ~ Isea..U) p,\<t1h~£ 

Very truly yours, 

CLOUGH, HARBOUR & ASSOCIATES LLP 
Engineers, Surveyors, Planners 
& Landscape Architects 

O.Po w. 

Offices Throughnut the Eastern Unit£d States 
"Satisfying Our Clients by Meeting Their Needs Through Dedicated Peopk CommUted to Totol QualiJy." 





c~ CLOUGH, HARBOUR 
I . HAl ~N~N7e~~~~O~~;;LA~ 

& LANDSCAPE ARCHITECTS 

171 PARK AVENUE 
P . O . BOX 626 

WEST SPRINGFIELD. MASSACHUSETTS 01090-0626 
TEL: 413-746-0796 • FAX: 413-746-0995 

Robert Pariseau, P .E. 
Director of Water Resources 
586 South Pleasant 
Amherst, Massachusetts 0 I 002 

October 21, 1998 

RE: UNIVERSITY OF MASSACHUSETTS - NEW SOFTBALL FIELDS 
CHA FILE: 7136.53 

Dear Mr. Pariseau: 

Enclosed please fmd two (2) sets of plans for the sanitary sewer disposal for the two new softball 
dugouts on Stadium Drive for your review. The plan is to install a'small pump station adjacent 
the two dugouts with a I 114" force main across Stadium Drive to the Town of Amherst's 15" 
sanitary sewer interceptor. Once the proposed sports stadium has been completed in this area, a 
new pumping station will be installed and a larger force main will be utilized. 

We have. also included a copy of an Application for Variance from the Plumbing Code for your 
review. 

If you should have any comments, please contact our office. 

EJO/np 
u:\CiviI\Site\ 713 6\crspdncc\amherst 
Enc!. 

cc: University of Massachusetts 
Facilities Planning Division 
Bruce Thomas 
ef'i &!.tJi ))lv\ A.B.". 

Very truly yours, 

CLOUGH, HARBOUR & ASSOCIATES LLP 
Engineers, Surveyors, Planners 
& Landscape Architects 

William R. Garrity, ASLA 
Associate 

" 

'. 

Offices 1hrougJwut the Eastern United Stotes 
"Satisfyillg Our Clients by Meetillg Their Needs· Throllgh Dedicated Pt'ople Committed to Total Quality." 
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SANI TARY PLAN 
SCALE: 1/2"-1'-0' 

.. 

TAG II ITEJ.t MANUFACTURER & MODEL WASTE 

WALL-HUNG AMERICAN 5T ANDARD HWC HANDICAP AFwALL AQUAJ.tETER '2257.10~ 
3' 

WATER CLOSET 
, 

WALL HUNG 
HLAV HANDICAP AMERICAN STANDARD 1-1/4~ 

LUCERNE 10356,015 LAVATORY 

FLOOR DR IN JOSAU .36000 & FD (NON-SH(-'NER 36200 SERIES SEE PLAN 
ROOt.IS) 

HANDleAP HAWS MODEL' wr WATER 1107FR 1 1/4" 
FOUNTAIN 

NON-FREEZE NFHB HOSE BIBB JR SMITH FIGURE 5509 NA 

----- --- ------

-----------~~~~~~~~~~~~~~~~~-

GENERAL NOT[; 

1. RESTRQOM IN HOME DUGOUT ONLY -
STUB ALL PLUMBING FOR FUTURE 
RESTROOM IN VISITOR TEAM DUGOUT. 

PIPING. SYMBOLS 

--... t>i8' PRESSURE: REDUCING VALVE SELF-CQNTAINED · 

; PIPING CONTINUES 
, 

o · PIPING ELBOW UP 

C ' PIPING ELBOW OO'AN 

IICO ~CO CLEANOUT 

o FLOOR ORAIN 
FD 

~PCO DECK PLATE CLEANOUT 

SANITARY UNE 

UNDERGROUND SANITARY LINE 

DOMESTIC COLD WATER 

DOMESTIC HOT WATER 

- - - - - - - - SANITARY VENT lIN[ 

ABBREVIATIONS 
HLAV 
HWC 

NFHB 
USAN 

Wf 

HANDICAP LAVATORY 
HANDICAP WATER CLOSET 
NON-FREEZE HOSE BIB 
UNDERGROUND SANITARY 
WATER FOUNTAIN 

; .. " 

PLUMBING FIXTURE SCHEDULE 

\lENT CW HW FITTINGS/ACCESSORIES OR DESIGN DATA ITEM DESCRIPTION 

SLOAN ROYAL LC-l11-1.6 FLUSH VALVE VITREOUS CHINA, WATER SAVER, SIPHON 
2' 1" NA OLSONITE #95 SEAT JET ACTION, ELONGATED BOWl, MEETS 

ANSI AI12.19.2M (MOUNT TO HANDICAP CODE) 

DEl T,. :.40DEL 523 HOF ELH SINGLE HANDLE 
SElF-RIMI.tING AaD RESISTANT ENAMELED CAST IRON Vv'ITH 

1-1/4~ 1/2- 1/2- FAUCI,i AND AtolERICAN STANDA.RD 117723.018 FRONT OVERFLOW, 4~ CENTER FAUCET HOLES OFFS£ DRAIN ASSEMBLY. 1/2· VACUUU--
BREAKER MEETS ANSI A112.19.1M 

<:;ERIES "A~ SATIN NIKALOY STRAINER (IN TWO-PIECE BODY WITH ADJUSTABLE SlRAINER, ¥JITH NA NA NA MECHANICAL ROOM PROVIDE FlOOR DRAIN 
illEEPHOLES AND INVERTIBLE COLLAR WITH FUNNEL USE SERIES "E2- STRAINER} , 

1/2" VACUUM BREAKER ;'I4..Ll MOUNTED, STAINLESS STEEl. FREEZE 
NA 1/2' NA R.ESISTANT, MEETS ANSI A112.19.2M 

-
INTEGRAL VACUUM BREAKER 

NA 3/4" NA NA 

" 

c~ CLOUGH. HAl=! SOUl=! 
I HAl & ASSOCIATES LLP 

DRAWING "'"'""''' ..... ' © Ig~B 
ENGINEER3. Sl.Jl'<VEYOR3, R..A~ 

I> LANDSCAPE ARCHITECTS 
w. SPRINGFIELD. MA _ 01090 171 PARK AVENUE 

P.O. BOX 626 413-746-0796 

CHA Project No. 71.36 

8y 

UNIVERSITY OF MASSACHUSETTS 
FACILITIES PLANNING DIVISION 

BUILDING NAME 
SOCCER & SOFTBALL FIELDS 

PLUMBING AND SANITARY PLAN 

I)RN, GKW 
IS 

lRO, 1,,-_, 14 14 

0<0. DRAWING NU'" 

DES. E -A-Q-D16-98-19043-00 

J, \7136\ACAO\05\P-1.DWG 
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SOARD OF STATE EXAMI~ERS OF PLUNISERS ANO GAS FITTERS 
Leverett SaJtonsraJl BUlldlflg, 700 Cambridge Street, Room 1577 

Government Center, Boston, Massachusetts 02202 

ApplicatIon tor Variance from Plumbing Code. $50.00 F£E 

1 _ Name ana aadress ot parr:y c;4 &«IVr) {3p,.;rA-1f!£> O~ 

requ.esting varillnce: Ct-oc/'&'H , )h&---eoC</,e A-7VO 4$ soc , L [p 

1 71 ~~ AV<f'J"./t/c 

2 , Dayeillle phoCJe: area ccde: (-//3) Hu.,,1:e.r: 746 - 0 79b 
3_ Ti ele or position: 4'770?I A-re 

4 . 

.j 5 . f{a ,'!e and a.ddres s or propo5ed or ------------------------------------
~Qccu.piez (tenant) of bU~laing, ________________ ,_-------------------------

'itlbere varianc;e js rr:tql.lestr::d.- IIr/lVelz~.' /' -:,Jr li~/."".~~:- / "," .. ' - --L. 

~ . N~ of Qther PQreies invo~v.d inel~ded: 

£n.9J.neer~: C2o:/!/~ · ;.l/-p-/Zr'~//Z. ANi? A~ s." c.., /-~.-;.. ,ct:/'. 

Cant.,J,cto,t"S: (l./,I"/l-,.//,,;/) #/!Q4. 

Plumbers; ______________________ ~-----------------------------------------------------
. 8riel deseription at varia.nca: I) tJNt.y' I W4rh1 t:L~~ ~r/C / ~,I1-/~n/i:."/ 1'7 e~ /,lVJ? 

requested an4 code sect i on (attach 

2.10) ro ·oF !fA-('H ,.Ifj ~V'ILt!79 rod 

plan$}: P,/()p()~ " 8/'<I. ~/) 

/1,./ OCC o'l'mll;/ t opC ;/;? 

I"'''l.~ / (z -fiB CII1 /Z 

tP. 
. z) afl/vY / v/'// ~/ R-?'.r-;b> ;. ... ~ /7 !7Y/.I'/?- /'/U;~.J5€O,: · {}A~~J7 f7,./ ~~t. ~. /(24~ C/,4/z ?, /o 

AlrJr,t: Z 1 A ,,A 1/1.1 I I'/; I/A-l 0': an}.£: '#t:. T~f,{tJS.c--r- frN()ON.e ?",4-/~-?J,t..y ~a e;qe4 5~~ 

1 . Reason(s) "'hI} I,rariance ,) 1/'177 I ? A -r/fr .... P()(:/""((... / -/ "i./A 77c u , ArrA-c.~f!:t) ,,/0 1..1 / ',-c- Y / ,..,..Q ~ .. 

requeste d-31: a ee-hardship; CcNr€7'r P (... /lN Fo/l 13~.I(l (} 01/- oj!- ;:.u: ~..;'-'12- ~ HI-e lf_' , ,1 
T'o~S 

()II c.-t.. 5-1- I N<7~tLtp hl2- Gv&--/'7"$ 3) rll-rHOt.J~ 1* eC-~/T£cQ""" j N ...,.-,rl- Ov60.,r: jJf~ 

r E:llM ,~ 1Cf: QVlf:.C-C Ib Go Bkt..oi::. TO C.A-r--"PvS (~/I ?oq ") 17) lj rll..-I"'Z€ r.l'~c.Jt--'rl?S 

Vil f?. l l'l& /?/- ny ?%At 7"l Crs 





, . 

8. Ha.s plWllbing p~ojer::~ for itlhic:h variance request.ed been c;c.alet~d7 re~ lie'/ . -
P:opcsed v<1.t"i4nC";5 is con~i.dl!r!la: }lev COZl.$t=uc:'t:ion. ________ ~/~ _________ or 

rencvatiQn~ _________ ~::::::~ ______ __ 

10. Date or ."I:~er local Board of Heal~~ or Hede.'" Dep.=u.ent: co"sicierer: ~cur re'l'ueS1!, 

__________________________ (.~anr:aco:~, attae.'! copy of lett"r) 

I 

$ignac ure cE Requesting pa:ty 

NOTE 

1. A~e~~h mere ln~or~4tiQn if necsssa:~ to thi~ dpplic3eion and delive: gr mail c~: 

2. 

State S04rd ot sxaminers o~ Pl~mbe2$ "4nd casfittezs. Roo~ lS11~ 100 C~.idqe 

Streec. Boston . t!.A 02202. (617) 727-9<JS2. 

Cu:::ne fee is fifty dclla=~, 

Massac.J.u.lset:ts. 

3. Ya~iance5 are eus~oDarily first heard la5t wednesd.y of ever~ month 4~ Plumbing 

Pull Board ~eees on 

fi.:sr: 'Wea_,,-esdal;l of eve':l;/ t»Or.eb and m-aJc:!s fina.l decision Qft;~:: c=!lsjde~ing plWZJ..bing 

sub~=mmlt~ee recommendation. 

4.' C~Fies of state p11JDl.1;i1Z~ c::.c...l.e re~la~..ions (r=alled 248 Of~'?) a.re available a.t: State 

Bookseore, Rco~ 116, State House, Boseon, ~Jl 02133, call (6J7J 727-2834 for cur:ant 

5. 

iras.P'e~t:oc . 

6. This ~or3 may be photocopier:. Rev.i:;;",d 3/~0. 

IXPOR'rAJl'!' NOTI<!S '1'0 THE iH:PLIC.JJi~ 

A ~~p~ o~ ebe Board's a~~roval of tbis varianc~ z~ques~ must be 

filed b~ the applicant ~ith the local plumbing and/or ~as insFec~or 

"efo~e t:..~e scart of ..,,~ tIO~." . 

Enclosure: plans, ree, Health Depare~ent lereer 

to local pl~~nq 



• 
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SOARD OF STATE EXAMINERS OF PLUMSERS AND GAS FillERS 
LeYeretr SaJtonsraJl Building, 100 Cambridge Street, Room 15; 1 

Government Center, Scstcn, Massachusetts 02202 

Application for Variance from Plumbing Code. $50.00 Fi:E 

1. NiUle and address ot part:.~ cA 6'C'lVr ) t3i?lA/A-te-C> OM1.e.~ 
.requ.esting .vari4nC'~.. //_o/'.~ J J/_A ~ ~ h A /IP r/~vrp~ . "'--"-7<-qO</,,- A?v'O rrSSOC, t-t-

i . Daytime phone: drea "cde : (~/?) >Ju:.ce.: 7.z:p - 0 796 
3 . T I tle or posi t i o n : A-770 ?/A-re-

. 4 . 

I S. lia:fJe and addres s of p~opo5ed or __________________________ _ 

~o~cupiez (tenan~) or bU11ding, _________ ~--------------
"ilere variance i3 req,-es t.::d.- 01Iv-!/e",. , l"'" -:.Jr /1J/.~/ ... ,c.c, :- / "· . . ~ - ·L. 

I;'JJ:-~.:'/I -;' ;;?/- ~r" -r:iJ!-y~" 

e. N~ of o~er pareies invc~ved include d: 

Enginee.r.s: U%", !l-p-/lrl,/y/(. ,Ar./# A~ ~ ?z.. . /.-~s... ?Gr::' 

Cont.4c!:ors: (l/rr-fo,./,ry? · 8,r....,4 
Plumbers: ________________________________________ ~ ___ _ 

Brie~ d~seriptlon o~ "ari.uJc.: ,) an-x I N47rT1U~"-:- ~r/~' / ~~~/j:-~TJ/Z y / ~ e~ /,IV ~ 

requeste d ana code section (a~t"C'h plBJ2$) : P/Wlh$& ,' I'J,,<&/.J 7'" IA/!3U' / (z-;t8 C//1 ,e 

2.10 ro o~ /?A-CH ~/ll- u-t?/I'ILt!7? ;:G/l /IN' (}c. c; v;?,mo/I" /' i opt/ ,/;7 T? 

z) OrVtr'/ / 6//'// ~y ;!!~~,.v.:Jr"'" /7 t5~/'/r;,. //UlF.J5-=O, · {3A~~c :7"'/ ~f'2.!.~ / /z4}' -,-/';;,£ ? ~a 

t1P),"r.c 2 ) p. rl/INJrAVAl 01= Onl-€: W,tjTrtZt.(vS~ /friO ON-€ c.jJ-/~-?;J/t..-'/ r~a ~/f~4 ::::;:13...k 

7 . Reasof2(s) .. .by "ariance ,) firf7 f? A ---/Er/f'o(';"'H ':"/ r/1'7//A 77o N , Atr,kc!'-E:tJ '/ ?'J / '?(... ~//""'?' .e- ... 

requested-3tlJCe-b~d$nip; WNC(?"r P l.- AN Fo/l t7 '.irllJ Ov- oj!.- -:.Je bJ'- y;..~ HJ-C ;f:- I ~/ 

OVBJ/ 



.. 



8. Ra.s plum.bing p~Qject; fox which vari.«nce requested been: c:;l.Dl~t~d7 res (fc / . -
9 . 

Proposed V~~i4nC3 ls con~ide~~a : ne~ eo~t:u~ejD~ ~ or 
~--------~-----------renovaticn~ __________ ::======~ __________ __ 

10. 
Date or 4etter local Bo~rd of Heal~~ or Health tepar~n~ ce~siae:ea your reques~: 

------------------------__________ ~------------I~andac=:y. at~3~h ~=;y of lett~r) 

i 
Sigr.4cure cE Requesein~ pa~e~ 

NOTE 

1 . 
if nec~ssa:~ to this dPp~icaeion and ~elive: gr ma~l ~o: 

Roo(tJ 1 511 ~ 
sereet:.. Boston. i!A. 02102_ (617) i27-9':!S2 . 

}fa..sSa.chLlset:~.s . 

3. Variances are ~us~omarily rirse heard las~ ~ednesd4g of eve:y month 4~ Plumbing 

ri:sc Weo.."lesday of eve.::/ mc;'H:.'l .:.nd llJu..k.!!5 final decisicn Qft~: r==!2s:!'de~in9' FlUJlfbing 

4. C.:pies of st:-ate p1.umbin~ c::.r-'e res-ulat.ion.s (r;qllec 148 01:<') are available ae St:3~e 
Bookseore l RC014 116, Stat:e HC[J5'8. SClSe.OIl, .uJl 02133, .ca.ll (617) 727-28.34 for cu.r.:ant 

5. ./'ta.il oz ~elivt::1:" COP!; of t.his a;plic<lticn (no f~e or planS) 

irz.spect:or. 

6, This ~or2 may be photocopied. 

II!PCP~AJn' NOTICE :ro I'HJ!l ~PPLIC."!N~ 

A cop~ o~ tbe Board's approval or this varianc~ r~ques~ must be 

filed b~ the ~pplicane ~ith the local plu.hing and/or gas insFec~or 

~e=o.e th" scart 0: any vcl'.':. 

Enc],osure; plans, ree, Health Depa..re.nent le-ce.er 

to local plumb~ng 
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\'PH-LH.,'IL DEPT. 

~lASSACHl:SET1 S DE.P\RDIElf OF PlBLIC' HEALTH 
OFFln~ OF THE GE!'IERAL COl :\sEL 

250 \V a~11I'.s>ton Street. 2nd Floor 
Boston, ).i",,,·d ... 5.:'15 02108-4619 

Tekph.)'1c 1'0 (617) 624-5220 
FacSImile No (6 17) 624-5134 

TO: ),15. Ep' Bodh DIrector 
\r .h~!SI i:'!e~1 h Depar'ment 

foR J If.C l, I ••. Depul' l elcr" ( "Ul;e\ 

RE \ :'Ias, ~!Id the State ~anl' I:' I ,de 

DA, 2(> \13\ 1998 

"! wnber of pages bnng transmitteu. inc1uJlIlg cover: 5 

Facslllule munb~r of reclplel11, (41 :l) ~ ,6·JO,' 1 

. . -

~OIICE T~c. P.J.!!.t:S (J,llt:'r.:-,"lS this. rJ~$lTml.: t~Gn~m \!ilon ... cnl.'1'l U .f,~,ml.1 n: ·!'T'l'. l1hCI\ ',,1m t~~ Ofl C. ot \he lre:"ICf,s1 t ('t.l'I~e hs ntOfT' 1'1 

IT'' tend~d ~ol~ ) t\,r ",,,0: b) v.e ~f!4;\IC~"'m'; n.J'l.(d ~ ll)c Je: ipl<!1" "~rc If :-,ou .u.. 'I:.he:· \('njt,!'j Ie icn~ or u h,e c. S CfT:;- C .. 
a;~nt be:l.\\ .U"C thaI D11Y Jl$.:lcsurc c('\"" ,ng. dl~tt'l1:'lU!")n .." J .f .,t 1~r' wl'lttnls or 1hl' :rd..')~li_,(ln Ie ~ "O~ bi:e": 11 u t..:.~( t(C.. cd h:. 

tn"",:r.i)S,(1'~ III CI"!"(.r, a::'~wt" r.elit) U~ h.., !e.~rllO!lC immt>JiO·eh ",0 Ira~ ",t may lJT~~!lr. '0 r'"l ~\' f:llS :um"m
l
)1I10r. 3' 110;0;; y~1I 

Dear Ms Bodhl 

'\') ClU requ~5ted. plelsc find ,'opies (,I' th,. .as! four p"ge "I lIe (,\ 'tenal :>'!r Wen,1c) 
sent ,OU Please ,"all m" if these pages ar, s'llI not leg\ble. If here ':til" th.!.g d,,, I C,l!I pr()\'ldc 

you ,\'Ilh, plea5e do not hesitate to ask \'Iy dlrect munber IS (617) 6~4-5210 

fhank )Oll for your ,ine md :;nenl en III thIS matter 

• -

!i1J 1){' 1 



, ... , ., 



PH ;to- JU 2 

authOd,ty \/I\Z nQ,t. an exec",'1"" __ ' .,.Bt.l,\t1 ve oefice, board or <.0=1. • an 
iridepeodcnt. corpOration, and therefore Art1C~e 66 ~a~ not even applicable In t e 
UKllA ar

d 
~,ilA ch .. r',er~, uS" of the "plac ins" language tollo .. 

ed 
by the e X<'l:rPtlon 

pro-i' tor \laS ~o_ even necessaty under Artiel 66. 

I:> 
Jt.hur ... y, r o"'1b1 

b J.. • ard h .. ll t 1 ttle 

6"'" • f lone a.l • f tte vel"!l1ty e 

ec ' r er de in ary 5 .... t- aoltho 

t er &1. \:'0,.. bI.J a • ep till t 

co r , )< et't a .. r 1 P v1de1 

~ 'T s • 

tc. e« 1 , 'Jlem"ti t 

• 
, a ton 

a s 
• • 

() • fI, the 
• • 

J1 " , t • 1 

as "" • f • • 
o II 

9 r 

• 
e t 1 

a ~1.2.. r 
c-.rt f1 ~ "1 .. e'1 + at. a 

but added that.h authoritie~' f1nanc a1 at AD&rer 1 ~ wde 

"1 
s not merely a board or commi ssion of the State goverQaent.· ~ 

private corpor at i on "ere also cit~d, but because of the authortty'e 

- . 
( r 

r ve t 

n 

e 

g .• t 

a' 

4 at ior. , 
t t. 

• E 
arac ter-

'to red as 
&ndthe:f 

aloSi :r.ed 

to 
~ ~ .... '2 

fun ction, 
'1l'.5 't.hat it 

'es o r a. ' 
fub ic func tion 
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FA.CSlilA1LE TR SMI ""1. SRE-

------~------~~------------~ 

'To· Barry --- --
F",lC 256·4UQ€ 

Phone! boob<: 
--~ 

. 
t;.", 1-iea.th .PfP. Ma!;$ CCI - -...... .......--- ~ 

B",JT'/'.ana E;l! 

I endcse lHOpy f a e!W' I"Qitl uS: _ be.ia (Iep;:; r CUi se! 
Gener;;I.cOWl-.""· 0 It til" Vl"fS,1y ., WS- 15< wr>etrl# we :-an! j, 

caPaI;.Tt' as 'lse' w!'lh in 111. tetJ;r ?e,->-soSS tall lOCal CllLnsel at 

l:i. ilMc..- T nell 
a '~miled snviscry 

IC1 be n <lICe-





.-RG!:O ..... I, L Cf_l J<.'CI 
C<WDHlll 

... 11,.1."'''' 00' t R 
S'CN.TUl'W 

;.ro~ UD KOn. WPA 
O)O(.\f~!mO.U 

Mr Lawten.~ r ~~..c.:, 

A!l.tictat; 
Office oflh.! J=Al C 
Ur.ive!:sm f a,; 

Orte ,Bel::m 5=' 2fi 
tJO!>Wtl. ,\-fA li 

549-3818 

Th~ Commonweaith of Massa usetts 
E~ecut:ve Offic~ of Health atc,. Huma.'l eX"' Ices 

Department of Publrc HealLfJ 
Lh nston Stree' Eoston, MA 02 UIS-oM 1 Q 

Office of the C'tilera COUIL:,:l 
. e ond f Jor 617 1)2 ·52~O 

1 hln" 199 

Th:s l-Ifo,," " v~ brn:f = ng at y\lur t:: 'OI! the 1 ~ f Ma. I q , regardln= 
the tssue·j "he:lre: :3C:1i es wned and/or opented bv the t n1> e:. 't'l f .assacl-.usens fall 
within ~e 'un etlan the ~ tate Sani:a: f'.lde 

As e lls"ussed. I lS he- PCSltXl. t the Deparnnf'!lf 0 F !;lIte Healti1 thn' e 8Clhtle5 
o nee anJIor operate<i "tile Uruvenity .I!.!! withl!! thli $ta!Ute'~ ~C::l<1 bilied c tlie an:l1yslS 

outhnert ill '1: acadlcd :u~o. and tIlatt.'le 'e81$ atu ~ 'lId "ot In end 00 <:l<e:!lp e ''llversir ' 
from meec.ng t!:le haS1C health and wet'>' 1'!'I'.rirements s"" (11 the ('> £", .r. .,, ' Qt-,tion f th4 
Ccmtnon"'eattb !'cltJ:te S 

At <l1.l ~(tlllb']. II l;UI! :b.tt our n:SJ:~ e "Ull> pm;, non ,as baJea. on the oeeISlon 

m HanngaT\' , ~.jewGi\lm:l.l.DehaC.!m!s~ OfY' .. a;;pil S,,:roa Fr314!':Dltv. Ilk 327. e2d gg::! , 367 
Mass 65 (, 'JIS', !;he CeQ~ent believe. that HW.lgan IS not ·;iisoosi'IH 1Il O;5tabltshing the 
u!liverut;' Inlmut!l!y to tne -me Satuta.-y Code n~ case is !ll1:Jogul3hable from the-present 
lsst:em!!tat the De;x.rtrner.ttl net onngmg an a.:tlC!\ lid ton "g3J.n~t the l'nl', er;1!"; nor IS it 

P . 0 2 
0002 





.t - ~ ~ 
Jun- 1 6-9S 04:21P Seewald,Collins&Jank 4J3 549-3S1S 

06 / 18 ' 98 Tt~ 1~:10 F.~~ 617 62~ 523. DPH-LEGAL DEPT . 
, , 

naming Inc l :uve and tho: Trustees a:; ,eparate detendants In 111' I)t)e Ali oVll 3ClJOn. 

MOreover :he S\.:l:mru> udiClaJ C"lrt 'l'l Hi!!!!l!'ilgn doe .. 'let S1 te ha' S ver~n unrnUI"Jty IS 

total lind comp._ .311S . .;<Cr; lx; ISh!:: sc;v~lgn I!1".m:Ullt\- '0111· ~Il opt. tc< allow the 
It;~ , Int :. ns 'It that It, JS no ntenno'" ,,: ~omg so ~rore abo S-r.J..':g :he doctrine 
ltSe.I. Justlce h~Jl~:V :e.s to aa.earher dc\;lSlon to ,mil, SIWt;'Clg:'l mnlll!!',,:V when wnting 
t!1/ll 

urge tnat at thIs .e . tT'.3J or 
• U1 the law tow~~ ru..:n . .n til ;for h Cale, too occ 

e'"' Ntle; we sale 'We 1$a;OIee with '.11" Comm,uweallh ~ 
ugl!lT.o<:n! '/:'at It l:4IlI1ot be sue", ..,. ;bout le"15Iallv~ coruem S'~ e 

g~nral mmulO.lty IS iI)wl1Ctl.,\1 crea+d COn.ept.lt 'iL'! e 
di~a."ded by til 'eO'..IX1S Itli WI! .to so "_ to e l _led #!!rum (if 
'01 lift? rIUu .Ie U II " "is '101111l1lHlne fr .liaiJilt1' irU 
Cl'eflle or IfffUntllUfS • prm:!e '-llSlUtU ,.,/lIeJ, ,, lISes iniurv to 
'e ,ui prfJperl] (If Illlotlttr.' N, ,~h & ~oc:, Inc . ...!:'.. 

Common", aith, ~ l'oC1d .. o! at 465 0:0 ~3) "li"-wgm ., 
~41l!1".a·?~ l:7 NE2d '82, al~84 61 Mas~ ~8,:lot 56\) 

A tower ..:Jrt, In m tile I:re)Q v bp4 ~5\(:n 41SCIL ~ In Ut e3l" I".r memorandum 
;n this Istue, (n:.....r..pslm~COtJnty. t'Ml Aden No 168 1 IOiJ). flliis::bted 1T.l3 very porn! 
l7y fiDili:lg .lDeqm oemh that the 8r::ta1j1 Cod~ d,d a ... y In 'enl. -0' d ' ones and 
apartment! d o!'dcn .• g 1he lnSpeC:or to pcrfurm 'e ~qut>-ted l1~tions fbe Court artie-
mu:.l. Th. iXlrd ~ Heall, ofth~ TO'+IS of Amherst ht:! 1M ',>,11 dl«)lpun no 105 
tMR 41(tJ20 <J ilUJH/:I fill:; 41!dlirut r d"'elJing UltiJ Im:uted .... 'thm tltlltUiwn Np0l". the 
""'~II, ,"'ll ~r tJ!rplitmlC lint of '. occ'pa"f" dutiingtJlly :lweili"g rntU wllltl 01' 
.concrolletf ,. the 1nctee:s ofthiE (J uSU); ojJ'{tlSSQ,(bUk II!. 

Nell..1n _~~MIIlC::Qf Ol.r W=SlCn, you !I:c:n loned, that a.I pat:If!S eould be be 
sen! b) WI;: (.\. ~ boards <!fhe..J!lt W perton:n InO' ~ou:.red mspect i ns Out 'July . a 
.1I:lltl!Q advlSOl"V cop.tC t'o en s,,~~emd-t!:uu: the 'oca,. boP.r~5 of - th peaOml I".spections a."ld 
pto'Iildl: 1.'IC .n!'e!tl v 1thih 'If;'JlI"Opnare leeOITlIlX dan('"l1~ to .s~:nat the regulatory 
req1lI!'em=nu vo O¢en mel S=we tIle \lIlderlvin:;:, c,oncen Cflhe Department IS to ~:;sure t'1~ 
publit shea.lth ;erci ,'Ii" And b~use of'th~ CO'r,)us 'tme const:aint ..Il r:5(Jl ~ "". ISSue 

fully we ~ee '" Ith Oil! >uggil£lo:tanc $.nX Ju5 mtcnm approach shuulc be Implemented' 
eXj:>e(l.1:Clli ~ h ~ JIS lh~ a&~ .tunately responS)~ e for tIle er.forc~>nt of the State 
SiUUlAn Coae !he '"' ~t ",U (;OD'l"llZb to seeK clanfieaf10n On ttom mane! ro that end, we 
are .;.(b,s.r.g ),')\1 J:.Ii.t e wlll contact me Sta~ Anorne' t!llc .~ ecce wnlcn rna.,. be ~le to 
asS1;;t the Depanm-:m a.'l' t!lC UIlIHIS1:'{ '0 resciVUlg t!-J! IS.!;" 

It h 1l,lcl •• anrung thlU >~~eral pn'ately O:l.:t.uea camp' maj,;c. use ... ruverSlIY 
property "JIldcr ~ al.!c:emc:nt. Lould ''-ou please explii:n ",he' i1er It is a,50 , IlUl sition that 
these camps are a~ Oe) ond tile scope ot the _tate Sanltar'j Codf' and, If so, th' basIS for :hat 
conclusIon" 

P.03 
~003 





I • .. 13 
Jun-~b-9B 04:22P Seewald,Collins&Jank 4 549-3818 

06 ' 16/98 TIlE l~ :ll F.o\.! 617 6H S23~ DPH-LEG.~L DEPT. 
\ 

TIurk vc:.! L-) • 'm~ Co atte.1fl .. ~ .n tillS mat'~f anu \( your cons: 'eratlou Ul reaclung 
resolution conc~...i1li the U ... s<i:~lIon "t the State Si!m!1Ir} Code 

CUlr 

:nmuruty Saruta:l.On. D?Jf 

Donna Levin. Esq 
Genera .lln:. tift 

\jan Set', a Io!; ~ 
Amherst r Ir.: C' u .... 

T~m of." 
,tupe" ot f!eal!." "led 
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of 

til 

'! ll-fY: l...'~ '-i t f' 0 

., b J '!'he_r ~ 

• v!~$1ty of ~ S~ sett~ 

~ x V~ Ai d.~ ~~~b rl~i~~ 

R 1 !>.:tl! p~SUu 
.... an. .. t..;W. 'Y (' e , 

: oJ "tL..., 'OU. 

t ...... l' e' 
J!.leg,,_ , 
lSS4e, t en .d r at _ 'n~ at~ra ~~ent 

....... .J C\ d." ~, ec r.A. c ,;:..~e::a.p.t lOP ... .,d autonomy 
\U'.~ 'er .HJ. _'.:In"",= and tlrel~ bui.ld~ 

bO<H.,". nry: eh authOl' lt) ot' 1 (;~ .. 1 bOlu'ds or 

1y enfo."ced 

wA:; liel e; .. t~d w· \>0\1., 
'1. .l.S if'::'" t~ l.n I 

'to pr91l!'~J.g .. te a 
!.. c 111, " ~21J\ 

" 

....... '- t, tu11 m",y f. 0 a t L'lle 

4 

1.. ..... t. 1 re .Il· 0 
~. (' 

~l I t r~~re 

I '" 

~ t , ... 
. t e 

• 1 

S ti .. 

~ .. ~ 

ort ... c II • 

~ t;;J. l l~ t eV;p.~ I. 't .nt eoh4$ .. It"g,,;,o.'f' .' 
an ... 1.- r "t t"': ...J.1Jfl :-tta~ d .. ng: pr('o,~:~ 

n ",oJ ~ Ol at ~ 1lalgsted • vnr .'OU9 ocal ll<""J, 
iu nd In es~ sa _ U~_lC 

Rt!pYr- S~ bv the ~ sla~i~ 
.:;:..-=;~~=~-,-,t • _a...!! It"Oh!! Sani't ry Code f r t:>e 

h~ .tt r epo~. tne i tended ~1ver
." T.. ,..y ~t t_ • 'l'llesE' rule" are ll¥lltQnUY .. pph-

!lou,,'" Ilo~, 110 ?1:l3j. ,8 By unl"O'flIl appltcabl1n, 
I he" e v,I'>l:pr • .:a II .. ~ .1 r.J' in tne a",nli" of &pplicabi! i r.y 

t~~. e!. ~de~,e_ WUile hu ~g. __ t ~. r~ords 40 act speak spEC1fl-
--aj ~1i t t "P.~ cabll.ty t .. " te lI,,,tltUwlOru; at' nigher e ucation and 
ttetr hu ne e_em~t1o~ ~ s·ate col ege campuses 170m San1t&.~ 
CGUe ~n!orcc ~nt tra.-y to the eXOTe33 esis atlve ~te~t r ~~itorm 
"Pf'li -'lb. 11.1 =' '.J. ... 1 ... colllt~e t:IIIIIfJUl! ._ oImalolSQWl to a city .~ tovn. 
wl':.~ a ge'Jl\.l'ar c;ltl ocun<ial1 1\ cO!lll!iuna",. ana 1''''51 entia! and dinl", !ac 1 lit ies:. 
UIOt. a l; f'\T"'l ng .. C hr.1 ( ry Cr;dc .c!'. b-llj."t colJ,egto CL-npUSt!ti would., there!ore't pose 
uS e.l·",at a I' Ii • pu llc 1,=lt'l" e 01 L.ng a city or tQvn trOlll Seun!;a.ry 
";cd~ r..~for.et ::le~t, &r.:l t '1u .. d~re.lt ~n~ plirpo~.w 0" t.ne l..egislat.1on. 
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The or-:,1;ec~.o'l l<~fO"ded ~e dti ·e"'s of I ~ ':onc nvea.:.1'.. b ole u.,ivena.lit'J of 
- ." 3&1t.·U'y Cod.. ou_<: Le $e!"lo 111~ I.lIItI& red b its ,,_a1'or .. t!IIIlm !t Ute lieveru 
co._~g .. CUll>U$"~. D!.lie ....... lllGY be spread to -t .. puol!¢ ... t large "Olll atn&!~ 
1.m::an1 t. .... ry 1o"I<~.1 " 

Since pu~!i~ healt ~Ub4C~ are ~lffi~~t to isol~te or contral with ltmlted 
?O~er. tn~erpret~r.g leg~slat1ve Nandates of p~b ... ~ealth re lator.1 ~thorltY as 
grants of ~i~~arJ po~r see~s Qecessary to fnsure etrectiv' uea1th ~ot etion. 

1he Supreme " l~'_i Co~rt relied O~ such -eas~ins in .W$t& nlcg t~ unive;3al 
~p ication "r d"'~lkent.. e. ,. pollution regulati -n!!.. "'rl'na. in tile present case. 
th .. Le~hlatur", 11. c.l:'. ~ lb2J..,;t42E. h .. " authorized ana <lir~c-;e, me cTe~·tlon of 
a ccmpre~"$ive r@~u2~40ry s~beme for atta~k1ng the ~ta~e-~ide rotlem ot air pol
~utiOn. This leg!~la"1on on it~ face demon$t~~t~$ • lesi6lati~e &~ar.ness that 
~nf ~chem~ to e~nt:o~ and ?~even~ 6~r pollu~ioe muet &P~y to all ~ur~~ n~ ~~ 

poll\4.t.ian. "nether pnvnely or yubl i<::ly, ccnt.ro.led." ':!!ty 0 Bosr;o. v . "Iasli&chuse:tb 
Pen Author "1, 30e N. E:. :>d ,88, 4;)9 ( 975 J • 

The At,oreey ::"'I)I!Ta1, 1.n dd'UI1 u til t.he: acpl (aci n ty ill' State SlUli tary 
Code. Al'tl.cl~ X to :acl1~ti es of 'coal school otlllat'tf"es. adopted SUdLtUl inu~t'pret,,
t.lon orthil ,,~ahl ~I! It'Sisl!o.t"ton. "lfl<o tile IN,,1;l slat-w'e l.ntended to' .. lt~t achOO~ 
"o_i t t&E'S I'll' an' 1'.'J:'I"~· groups or • /ldiv idualli from the 1'::-0"" 5~or.s 01' thi; C tie. 1'. 
wou.lo presumably hav~ i 1(;'laC1eci. 5pecl.f1~ rovl3jons tf sucn erre~"t" Of'tnien of 
the Attorn .. , r"",..craJ. Jllne 9, :966. 

on~"ll\p¢rune.w;; ud .. OG€; ~t.:s.nilj,n£ a.ul'~ n ratiy! ;;XrterJlr~t.at .:m e.~~ .... • H2?; 
~y the Dera.!'·"'e~t hall e .. r ,-l\4t the "tat".t.e ,. ... ~h r i!",S the 'tle~!.Wlet:t T;.<> adopt 
r-eg'l1l .. tion:; of Wli.versal ailP11eflbl.l . tY Stine Sa..ltu-y l: 'ie, Art.!l'l" I eg '.~ 
,19WJ stat ,., 'tl'lfn, "This Sa!lt~,"l"y Code shall. app.ly throughollt t~ Commo Olealt.lI UI' le~ : 
ami ~o ''-j> .. X't",,~ tlltt lie- prol{lsiOfls of aayc.:r .,.;;:le ~re ~xp-"&llly lilUted" 'l'1l~ 
expr.e!l,j 'i. :utat. '5' f a:l'l'licallllit:)" are fe".' fw elCa:llpl ... u--:i'Cl.e VUi. "Ml.ntlnUCl 
Struuiar<is r~r Ba!.l'1JIg 8eae"les" (196.9 <!Oes not 1l.pply tl) pnv&te eac.hes More eo_on 
are statl!lDects of the Cod"'s eadth." Article H.eg. defi.nes I!velllng" es 
"every lluUCUDg or helter, • lutend"d tor 11_ tlU.:uta1:icu. ; legal entities 
1'4:1i118 1/1.ttl11' 11'. 'ICO!", including a ~"eity. t=, (!o)mty qr 0 bel" !0"len=enta1 \l.'>it" 

~eg 2, Art •• r._l' Re~. 1.1 det.lnes "r<lOd'fJe iC10 _ t4b~1siulum't:!t 1;aclu4tng 
uprivate, Public 0 non-pr~rtt orgaa~zation'or i~.~tutiQn routin~ .~rv1ng the 
put:.l:i~". and A.l?ti"lll: :(1. Reg. 1.1.2 .. 1 spec:U'!eally ineludl2l5 ""9Ublf.:ly-oVlM!l1 '))uU<I-
1Al>S." • &t, ~ ~~ dac >l:e intetlded the ,$&n:it;e.r-' CO\1Je "'0 be lI.!)pl:!.oe.bl.- broqhcUt 
t.he .c_nvelUtn, in ludiZlj!; a~te college _h.eut't1es . i4I IJU8Eested. by tlle l~ruage 
at 'l;l'le regulat:l.Qn$i 'r ·'ili>":.ed. 'bl ~~~~n't; pw'1W...n:, eo c.Ul ••• 121A.. 

~d:"';"" -:.~~"'~~~--. 
.......... ~,t-;'\.~:tW":'f. ''':Io ...... ? ~"..,<! 4.,,\'¥" -1; .•• ~,-, ... ~,..... -\,.. "" .;. ~~ ..... ~"'·-~·r·.""! .. 

,. • ..,..".- ....... f '~-t" 

~ :..~~~ .. ...;t':t.~~ -!.:z. -.. 
~l .... ,.,.-· -, 41.' .. -
'~. __ 7 

~-:"";;T~ -. -
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en ~~_ race, •• t--c.lll, ~~1~7A ap~n~~ ~~thwri~e ~he De~t~At'£Q prom-
_gat~ * san ta~ coa~ vnlch .5 ,0 b~ ~~iVrr~4~~~ e.toTceC thr~~out ~hc Commonwealth. 

The lc:=gJ,~_~At1.ve his~or.;r of the c:ltao ... lns st.a.. tute prOli@J s~a~utvry i nterpl't!tat. 011 or 
.i?ubli.L- n" .. ltn _i!giZ.ACiwu IUld eontemlX' .. neOUli .. :;!m_n~$~ :;!.t .. ve l.nt .~ret.e;t!cn .upport 
appllcaoi11ty of the ~dn~UL_y Ccdr lnrougho~t t~e s~at~. includi hu ldings located 
on $tate coll~ge L~d ~_~ers1ty campuses, • 

i.!r) .1ie.t4er ~he e.:cempt .... m pronnon!! or t.he Un versi't. Wie",t " lhuJ.dl-!lK 
Author1 ty and t.he MasalOchusett State Col.ee;e lll.l .. dil"j AU ,'\Or' 

SluCIt the se0p" o( l,e ::;an .tar ode CM> b .. ~:na d by ct.her sp.:c1f prOVls.on~ 
of lav, ~.~. :.111, s.12jA. it .$ oec~ssary to examlue the leg1a1 t.ve sourccp of 
'the .l't. ... t.e :.ul .. ¥t;rait.y und coll\!~t~, s.nd t:,eir bt.:11d .. ng a. .... horitles to ct.erraln~ 

whe~~er such limi~.ion e~l,t 

The en .. "'!. .\'<; ()f o:.h .... n1v ... r"'~Y of Mh5SQ~hu "t.5 BJl. dill6 Awt orn.Y It.'MBAl ~lnd 
:ne ~ ",ssacn\:,.~t· s State (;'cl:i,e .. e .8ul. .. d~ng AUchcr .:1 (~s.~l:l.\) cout .... n nrtua.ly id"at i
_ .. 1 ~rQ~1sions e~emp'1ng the bodies from super~l~~cn ar regul t10n by ~ther state 
bodles. The provlsio~ of the UMBA ch .. rte" at .900, c.173. $.2 O~ .O.L. .15 
APr> ., ~Ll-2 .. Sa 

rhcrt; ;:.. l.;1"\.by c--r'cat.l;.c1 1.1. IQ 0-Lu.:~j l.:~ the- departm n 
of' tduchtl.On a l.oGrt.,Y jO+ltlC .,,(.~ c;'Jrpor ate 'to e k... lfn 

as the UniVer'llty v~. 3;;.ac~ 4e1-t~ 3uj..l.din&, A.Ichor _ty. 
which 5r~1 not be sutject to tr.e ~upeTvisicQ o~ re~w~ 
~at~~n of the de~~ent of e1~CaL1Qn Cr of ~~ depar -

ent , cOiroll:Lnson, board. burea:.. Or agency of the COllllll 11-
~ealt~ except to the extent ana in tne manner p:cvided 
1.n tQlS act. 

:1-... a,.a.DIj,OUs provlsioll for M;1CIlA l:l St. l. 90 3. C .... s. <I "M G. r.. _. "3 APi' 
: . .1.-2. ~he t;;.-.;tempt.lon pr01I.lsio:l. :..ndet--a t;h~ ent.!Te _h~rt.er, 1.03 a bit of !..egi'S:'ar

• 

bLJ.l.:'~.rplate used "to ctla.r-"tertne aL~t.~ r..-:t.~tcrit -es '!'h,· tonn vas ... ni ially 'Used " 
he cM!' "r 01 'he)-! ssachuset1'-s ~urnpiKc Authornjl, ~t. ::'952, .::.35 4 , .1. and 

:,ner adopt<!G or tne cila'r':-~:rs o( other lI. .. th<.>r ."'5 lflCludi g the }W:;slI.cnusett., 
Port Author • $:. 1050, c. 56. s:~ 

An .nterpreta.t:.on of t~f! exemption prav.:;! n as ,",!'~v1dlll;; I;:X L!cn :!'rom 
_h.1llt~ry Celie enf<)rcement is simply ... ~o;:nout , • .;. !a Ci':: o. ~on v. N;.sSIl.C,\ s~tt:: 
Pan Aut.j~ori.y. :lea 11.£ . 2d 488 (':',75) tbe Supr"", _ ';wiicilLl Cour. bela that the 
e:lempt.:).on prc..v.slon In the Mass)JOr':- chart-er d .1 r.ot exellll''t. th 810 .• orit;y f'rc::n 
:;-epartlllel:t of "lhlic !leal~h (DPli) ir poll"t_c.. ~ regull\t1cl1:O. wn le tbe :cour<:; 
relled on tl nrc'-<i .... thorny siven !)PIi bj' tl1e n •• po.U.ut.ion regulat.1OA e;:3blinc; 
statutoe, .::.... .Ll. s.1l;2E, it' &llOo focustod _ ~he i:.t .. r:i'ret&~1.:m ot t.he exe::ap
tion prov .. s1on 
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• • Tille' consequence -<J!.'UI!': ~~t .. ndlUlt·" ~nterpre"eat.1<.:"--

of i <' o f tne -Auu.or. '-'J ''" enatl1~ act 1t-clOld be 
~h t ~ &mall ,rou~ Q~ St~t~ authcrittes woUld ve 
a ~ que exe~pti n ~rcm the regu.atory poyer of 
the State, an exeJ'C!.tion av .. :::'a.ble to no othel" i)er-
~n vT 1 en~~L~ ~ rup~ic ~r 

Cl-."' of Boston ... Massa.: !l\lSet"'; . 
rivat 
Port uthorit, 

In ~",j.:". ng '-<Ie! II. broa.d 1nterprt:t.~tion of the "1et11pt.on provi1l1cm. 'the court 
stressed that the Q~pose of the prOVision vas r.ot to ~t regulatory immunity. 
hut merel,} to provlde far the Authorlty's financial and .anageriaL independence. 
,,0 tha .. Lt might __ "Cl.l.cn 11 e 11 I'r~l1a.te business. 

Suet. a. mt.rrav rebdlDjZ of the eX"Ulption provlsion is rea41~ aFpltcllble t" the 
;'nablinll !;tutute!l of' UM8A and MSCI!A: tbe ue;nptlon -povision language is ideQtical. 
tr.e lillrpo:;e 0),' ~roviilini nnaneial anll matulogerla.i. a .. t.r;n~ .. p~rs t. e 6&:11e, and 
t.,,, !:;up·,," e J,"dlca~ Court <:ven r .. ferred in its ctecisicn to other autl>oriti1!5 T 

en,. .... " .. ". 'l't,e l";,!:l."l ... ·uve hi"tory ot" lJloIB). .. n" MSCB.\ ""l'pol"t. .. "he a.na].OI5Y' 'to M .... ,,
pen. 'rh .. !'t"edecessor of bct-It 11MBA and MSCllA. theauael'11llJet.ts State College 
&".ldjll!; Assoc~atiou. &:0. chartered (without all -"1elllpt'oll lIrovision) by St .• 939, 
". }88, j'or the purpose of holding land, and constr.lct.lng and Ml.ntaill1ng donllltorl"~ 
for th .. ~t~t .. eol:~g. syste~. Tn 1960 the Leglsl&ture vot.ed 0 extend th assccln
! l",n' s pOw":Os t :nclud J Ma~". t'aciliti .. ", bu the Gcven>or vetoe4 the .11. 1 <iE 
House Doc. No. j3~ .. ~e reason for the ~e~o vas that the ~s i t10n's ehert~r 
f·E!:-.~bl .. d til<' Stilte w .. t".<:e 61.1i1 01 n,! As:.oe l. ... tiun·:; (SOBA l chart. l". ,. l.~tl )lad Te"ent.~y 
~een n~ld vo~onc~.t~tionul ~C~U$e SOBA vas not surf1c en~lY r1na~~1ally lnaependent 
~rom tn~ Cammonvealth. Ayer v Commissloner f ~dm1nistration, 3~ Mass 586 (19E~ 
Therefore, instead of extending the paver of the Massechusett~ St~te College BU11dlng 
Association, vhich vas af ques lannb1e constltutianal'ty, the Legislat~e cnartered 
UKBA. ~l~h prcv18.ona •• nc1udin! the exemption clause 1nsuring 's fin~c1al 
autonomy'. And three y~ars Jater, the Legislature abelis ed the Massachusetts State 
Colle!e Building AS~C~'Btlon ard charter~d the ~S$aeh4sett5 Stata College Baild!ng 
Au~noTlty. 'Hth till! sallie 11 ovis.ons assuring i.nancia.;. 1ndepenttence. Tllus the: 
prlrnary reason for the'"nclu~icn of the xempt~on provisions _0 the UMBA and ~C~\ 
cnarcers \las simply to provlde for the author i t.i s' f~nancial and !IlB.nll6eri4.l inee
O;'ende!lce, and not to grant b1arllH!t exe;nption frOID sUlT;e regu.lation. 

A 3e<:ondaq pw-po5e "r the ~xe:np1;ion prot) sion va:i! to l:neure the c: 1:"1: .4_101'.
a.lity of t.1le UMBA an M:$CBA charters ~er &SliIachusetts Coast"ltutioQ Aaend. Art. be 
(vnieh "as annulled ill 1966 by AAlli'nd. Art. 87. 5.3). .\rt1ele reqllired t at each 
adlninistrative arnell', board or cOlllllLissioll had ~o be placed UDIl r hejurud1ction or 
one or ~h'~ exec at ·ve <ie~en":~ ?cr l.his r~1\~ • b<:-c;h.Ul<ISA Ud. vere "placed" 
1n 1: •• e <.ic!"araell1:. of ed~c: .. t1oll. M.G.L. c.13. App., s.1- 2'M4 a.iS -1'., 5.1-2. 
Hovev~r. since'~ Leeislature w1sbed for UNBA and NScaAJto &~~o~ua bodies. th~ 
language "shu.11 not. be subjecrt to. the s\lpervislon or ::etpU .. 'tioll ot" e 4e~ellt aI' 
educa.tion or O. lUIy depar"".ment. ........ of the c nvealt. • vas e<i; pt.ion 
provision 'ho~, ;ilerefore. be lnt.~ted as stand.\ 'Jg In po.1.!i::G ~ the placlng 
of the authod tlel; within the deparbent. of edgc.d~. The s..e&1aJ...twe y suffi-
ciently c:oncerned"ith t~s;.t'unet1on.~l'"the elte"Aptiotl ~V!eiCll ;.0_ at. the 
SupreJne Judlda....CCur;: •. Opin1~"lt!9.~~ita-:c:ollllt.U1:i~onU1tj~%:h opinlon of, 
the Justices, 33 lUIsS. 121; 13e.·i~B. 24'.223 {1956'. t,befeou:rt!:el tl!at tM U-CIIIp-
tion provi5ion 1 tne /oIaSliFOrt .cllarter"did not violate Al"t.1cl.-60; cauae toM 
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8~hcrt~Y was net ~ executlV~ ~r ~dminietrat~v~ office, board c: ccmmias ~. b~t ~, 
i~de~dent c_rporaLic., and therefor~ Article 66 vas 40t eve applicable. In the 
L'MllA and MSCEA dla.r- ,r:1, U"~ ,,!" the "placLng" lanau.,ge t oll.Qve" by tne uempt10

n 

l'ro'lision va<; not even necesslU7 der A:tic,"-" 6tS. 

'l'he eltet:l;:>tiO%; ?rc"h~on 01' t.he UMaA. e.nd "!Seal cilarter., va.a tilt l1ded. 0 sene two 
functlOr.S: nsure the finenc 1<.11 0."1:1 lIIanajSer dJ. autou~ ot the autbc.rit '~9. ali

d 

avoid viola~_on of Article 66 Immuni·Y fr~ State S8~itarY e e enforc~ent C8nn~t 
be justiri~ by a ,road .nteT~,et~~ion of th~ exemp~1on provisions 0 t~ UMBA and 

!<!ScM cnarters. 

Attention ;II",fit be g1'1en t.he enabl~ng s· ... ·utea ot tne Uni"'enlty of. sa-
chusettS (U. Ma5s.l and ~asaachu~etts St~te Co:le e (MSC). The layS esteb11sh.ng the 
MSC sy~~~m, G L. c.15, s.20A and 0.73 conLaln no ex~p~tOQ or ~utQao=1 provislO~S 
concernin€ tile co ...... eee ' HO\/"ve., tpe statute lloverntae; U. Mass- does (!ont!ur. an 

autonomy prcvisi~r.· 

In exer~isln~ swc~ a~~horitYa re,ponsl0i.!~ 
pavers and dut.es said board sha!l not in the 
=age:nent. at' tt'e affairs 01' the unlverlli~y 
subject to, or ~uperseded in an~ ~uch & t~or.ty 
by. any oTh!!l' s~a',e llO .. ,-d, bureau, del,artment. 
',r cOl!llllissicn, ,,:<eept !U herein provided. 
t,;.L ~.15~ 5.1. 

'!'t,l,; aut:JnC"Y .,rovi.s;O i:. ",It < 1<: pl'"bL~lI\" -'<: tha.'1 tne >;emption provision f ~hf 
UMBA eharter, .irst, ~h~ lang-a£e of the ~ton~Y provis.on is less restr~etI,e t~a 
the ~~~guage ~r the exemption ~rovlsion: c.T;, s.l spe~s 01 the su~ers ,-tug of 
authority in manage~Fnt, and doe~not mentiq~ regulation Enforcing tnc S~&~e 
Sanitary Code calmot be eonSidered s~persedill5 the authority of ':!le \11\1 '1erlJity-. aile 
t.herefor .. does not. Ol:l >I~thir ~he ::;CQpe of 0.7,. s.l. second. the eg slat Off! 

\I istor.l Qf c. ~"i. ::; .1, S snv"~ 'J H"port of tone S ecicU ComllIission on Bu el:ar 
b::. .... ers of '.he ';nlve:-,H _\' Cf'<hssachusetts and Cert!t1n Related V.a.tters, .... ;; 'I ,,-:Ie 
Doc. 3350 ""l5gest.5 t!>at the pun,a,;e of th~ ~utonOlllY pro lSl.cn V1I.:O to insur" 
ftnancial man ~rlal. and acad~i~ inuependcnce of the unlve~sity. SO that It mlg 

compete \I.th -prlYlJ.t.e ~ni"er::;ities. t'lla 3.uton~ pr'Y/ilJ~Oll does not reflect a:1Y 
intent to provide blanket regulator.)' i.JMIun ty. IUId~bere1'ore does not. prevent ell-
:orcement ot the Sanitary Code on the U ~os Camp~. 

(HI) 
In enfo ZdllIont of the State- lla.:li an' Code, the! 6 ate Uni'lersity and 
co~le es an~ their bui~d!n authcrities should be treated ~ mun~ci 
v: private corporat1ons 

Autnorltles, such as UKRA anq ~~CBA, anu St8.~ inst1tuticas of higher educ~t.cr. , 
!Ouch as IJ. Mas:> And MSC, are disHnct. f;na:! of legal entities vnlch 1118;1 be best 
analogi1l:ed to lI:1.UUC i llal co..rpor~dQlls. 11 determining ':;he "llplica ' Uity of the 
Sanitary Code ~~ these in&~ltution~' fa ili les, 1. ia necessary ~ first cnaracter-

i:e the leg~ nature of t ~se bQdies 
~-UNHA QAc1 ~ clo elY res=ble. 1cip&l. corporatiollll • th~ are c~ered AS 

bodhe" 11t1c llnd corporat.e", 'their- a urCI! of poRS' 1_ t~ camnol1ye til; 8Ild tiler 
perforlll LlIri ted goverrJ:lenta1 t'1.Inctions. 'I'te Suprce Ju41cta:. Court' bas analog

bed 

Massport. an a~thor.ty wtth 8 ch~ter cst identical to UMaA aDd MSCBA •• ~ & 
municipl\.l CQr-p<ira~l.o... i:llcn or tbe ust:c~s 334 Nus. 721, 136 II.I. 2d 232 
(1956) . ':'he c .. :u''' ~:i. .. ~t noted t.na::: the IlU'tDonty peri'oTIIIS .. goVenDllCat.&l funct.ion , 

» ___ '-_, .. ". Authoritles' f."ll\.flcl ' ...nil WUlft4i)erl&l 1n~dence "'e ..... !:bat tt . _ _ ... ...~i.'bute of e-
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to!! .our.: <:cnc:'ud~. ·'1.e r"'gard t.he Authority &S a purely public: c rpora~~on ror 
public PUl7C':ses ~ ~ arm or the Stat .. - nna...ogol.. .. to . 1!UDict?'ol c0%1lOl"at.io'h" 
croil1Cion of t ~ Just~ces 334 "lhsn, 721 735. A .. :no· ~,there &r1J C Pl"eeedA!nts 
anaJ.ogiz_ng U.kB.sc. or MSC t.o lIIun c:.pu.l eorl"lr 1:i~. the 8 'ctue \l r\UlCt Ol!lS of 
the" .. boaies lIl..'P}lOr.S the ertfLlogy ",. Mau i~ orsiUU.. in orporat· t:uet e, 
with a boar¢ of trustees 'overni.g t e bedy, G.~. e.7!. ' •. 1, £nd 1.B aut.~ ~rov1-
sion gives the 1 S itu'eion tinane e.1 line! :ana.geriliU h, <alle:JI4enee . But lIeeallse 1. .. 
university perfo~~ a public functior. It is more 11kt _ muniepal thaD a 1vate 
corporat.on. 

::;1nc", thil 3t-at", u. • .l.ver~ity and colleges snd tn~.~' b~lcil.ns aut-her_ties pron4e 
tl:e swae general ed~a ional sel"Vices a.a the private universities," th \lhich they 
cOIIIpete, these instituT.iona may also be analoS.l.zcd to prl ~a ec:peraT.!ona. III C tY 
or iIonon v. Massat!hus@u's Port. UT.heri'ty. he Supr .ru e1 .... Court. llS Ii tile 
similarity of 1'u:Ico;ion of' &n authorlT.y to a prh&te CCI &1; .. on to ateru..ne l" bU-
l8.\.or/ applic 1111lt:r, ":Se ause Flvat busines es a.-e ~ubJeet to 1r ,llO.uution 
cont 01 regulation under s .142A-142E , it tollo~s that the AUT.hcr ity should alao ce 
su bject to :such regula ion." 308 !I.E. 2d 4Q9 S1:aila.r~. since the t.ate San1tary 
_~qe lS applicabl. to priy~te un!Versl'tles. tuere seeAS to be no Jus't1tieaT..on in 
terms of' public function for nor. applying the Code 0 1I1:.8.';e universities. 

Legal eIl'tlties falli vithi the scope of Stau S4n.ltary Colie. Art,. II &re 
spe~lried 114 the ~erlni"lon or "pp~son" l.n Re . 1· 

Per son ",,,nns ,,""ry n .. 1:11· 1ua.;. ?&+·tner:ship, corpon<
~l.nr:., !'L.-m- 4ssoc1.a.tio- or gr01JP incJuclins a "'ity. 
to • eOW'lty or o~ner governmental. uni't, owing 
~opert~ or carry1ng on an acti,~1:.Y re~ated by this' 
ar" icl . 

The state un4ver~1tles nd their bUlldlng a~~ho •• tieu quality under tnls 4~t.nit:on 
In 1:\10 \lays. "Other goverl1lllent.al unit" appears to tnleClllllpaa$ at least al tYil"s ot 
municipal e~rporatlons. t. not all governmental bodie$ , including ~tate &Uthorlt.ies. 
Cons.dering ~he sta~e UniverSity and colleges d thelr bu1l4ing author~ties as 
"public corpor· tio. II J analOjtoUs o ..• =iC1pa.1. c:crpol"ation( Ill." would brit'li 
them " l.thin the deriM _lon or "other goverlU! nta.l un~. Altern3t:lvely. the analogy 
01' ti'le:;e bodie~ io private cOrporat1ons may e suff$.cto,t 1:0 quallty' tbe= unoer 
""orporat1on ." Undel' e. :ner an&lysis, the sate univ _1'1!1'tY and "I. leges d thell" 
bllildlllg e.utltor1tl.es satiSf'J the broa.d~e~tory def 1n!;t.iQJl of ·'pers ou··. and the."· 
fOl'e the State Sanlt ry Cod@ Article II is app11cable t o state campus l~i it es . 

. J 
. -; It 

(IV) The .t.eBhlilture has dele, .. al1 'the eAtOl'e~"ct t' at til .?!'1 
Code to local board.s of heal.": h. 

,. \.. ".
The author!ty ° enforce the State Sanit&rJ Code .. 

to local boar<Ui of health G.L_''C.1l1. 09.121A:.;:" 

, 

delegated 
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Loce.~ ::lOards ot' nealt.h sha.ll enferee sald e- e 
-·:lr. ':;!le same -'iner In vn1el! local lIe&lth nu.e .. 
. tI.IIcl reZUlations are .,r.Iot'e~. ])~t. l t I&CY l ocal 
boar~ tail at~cr the pse of a rea,o~ bl 
.er.~ ot t.im" t.o enforce the same, ehe de~"t 
may in 11ke mann~r enforee sald code agatnst 
~ Vlo14t:ton. 

-~ 

This pt"ovision ... hi en '>i s adde1 by St. 1911. <:.261. only lD84e e...- ess tat vblellllas 
alread,r l.lIIjlJ..led. !7evlOI4S speel1'lc health statlltes had p~ovi eli .1»" ~tl»"celllellt 
local bo ods ot beah!l. !md the regulaHons in1t1a1..y prClll1ll«ated. ~ llPIl pursuant to 
c.lIl. s ~~7A a 1!1~ ocal enforceaent (~ee State 3&nl~&+y Code, Art. I). 

Althoug;) local he...:.th board:! are appointed by local gover:::=e;1t oftieials. G.L. 
c.lll. s.26-27C, it is established tl\at local bcard~ are Inde~endent &uthoritles lilt 
delegated pavers ot the state . Lucal governmenr.s c"wnot order actiona by ::'oeal. 
boards of health, Breault v. Town or Auborn, 303 Ma~s. ~24. 22 H.E. 24 ~a {1939l. ~~. 
local b04rds lIIIQf. in tact, order acdons, lncludl.llg the nper.dit.lU'e of 1Undli. by 
lcoill goverIll:l.ts. Boar; of Heal.th ot lIar:.h Adalns v. yor of Nonn AdDS, 33 .. J.E. 
2134 (1915). In ~e North Adams case, the Supreme Jud1cLl Court explicitly adopted 
an .B8ency theOry vi th respect to local boards, "We can say tM"t t.he General Court 
may, IIhen n~cessari or COnVefllent, delegate & parti:ular Job or function tc a local 
body, tre lo~al body becoming for the purpose an '~ent' of the St.te." p.~2. 
Althougtl ~l:e case deal"!: ~pecifically vith the deJ.egttion of pover to local. hoard 
under c.lll s.Sc. and referred to similar delegation under e.lli. ~._60 and c.~bO 
5.32B, th~ agency ar.&lJS1$ is equ~Jy ~ppllcable ,0 nforcecent ot the San1taty Cod~ 
untter c .111. !S.l27A. 

As lor.. as tne lOcal board is entorcing only teState Sanitary Code, ~t Ilould 
appear to be clo~ed w1th the authority of OPH. Th~li opin1oll does not reaCb the 
G.\.le.stion or the peller of' local. boards to entorc~ local neal b :-esuiations. pr=ul
~i!L,"ed pursuant to c.lll., s.31, an the state campuses. The -proviaion of c.ll_. s.l::"t 
"hien spedf:.es Sanl.Ulry Code en tore D1ent by lo~1il boards' 'Ill'. the SlIIIIe lII&lmer" as 
_ocal regula'lon enfor cement should not be interpreeed as ~ SUbstantive 1~it.t1on o~ 
th~ !o~a! oear4's pover to enforce tne Code, rather, the t~ shoul be interpretea 
a~ merel:f requirUlg tl:~ sa.':1e ;;roce<iure to Sannery Code a.nd .ocal regulation en
fercement . In sr~rt, there is no obst~le to tne e~torceMellt of tpe Sanltary Code 
local ooar¢:!I r heal~n n stat univr,rstty clLlIIpuses. Ifollever. if the local boards 
faU tt} enforce the Sanl.ta.ry Coae Oil state cfIlIIpuses, c.Ul, ".127.\ :pTovides that llf'H 
may undertake such enforct!'lllent. 

• 
(\I } Conc! S loons 

III III.)' opi:l .. ol1: 

(1 )l'he Le&l:dature intended for the State Sui tary Code to be 
applied tm-oughout the COIIIIIIOnve&l.th. incl.l4tne .t.~ collese 
and univerlSiey Clllllpuaes. 

(2) The er::ahhng leg.alation fl»" tile University or Mau;whuset:ts. c 
Univerllity ot HaaGaehWl.!ttf.~1!U1ld.iDl Autbor1t7, tile Xu a.chuaetll 

." '" St."te Collesaa, end tbe~MIII;iaach\Ul .. ttll ST.~te I;:ollep lIv:!..:.4iq + 

Aut hority does not ex_pt-;:~he8e bod .. es tr St;litu;r Cocle en.tcree
=ent .. 





• 

, 

-----,{31 

: cr-O P I'! :oc~ ~NO ORt ... ri .6 ";S3t • ... 0 " .. ~~.; 
.te:~ ~~~~~·~w_ .... ~-._-.~- - _ ~·TTJl~;:-:;~:_-'''' ~t;;;1I; 

'!'be at.&'te l.iii1ve'i:n t~","oj lege:) ~1Il thei ... -,~14iD6-~inQr.1~iu;;,
&:~ 1.a ~e to S&n~tary'Code enfore~~t. lC ;be IGme ~r as 
lll.:nl<:t,?&l CCl"';>:rratiollS or pr~VlI.t-e unlvenitJ.'!I. 

(4} :.oCIU arC1ll of .,eal til !lave authori t1, a:a aglmt 'Or t.ne t&U. 
to entoree the Saa!~ Code on state cuapuses. 

Date: November 9. 1978 

, 
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MASSACHllSETTS DEPARTMENT OF PtiBLJC H£ALTH 
OFFICE OF THE GENERAL COUNSEL 

250 WashiH?lOn Street. 2nd Floor - ' 

Boston. Massl!cLsetts 02108-4619 
Telephone No, (617) 624·5220 
Facsimile No, (617) 624-5234 

TO: Ms, Epi Bodhi, Director 
Amherst Health Department 

FR: , Juan C. Bellido, Deputy General Counsel 

RE: \.,~!ass and the State Sanitary Code 

DA: 26 May 1998 

" 

'-'-', 

. Number of pages being transmitted, including cover: 5 

Facsimile nwnber ofreclpiel1l: (413) 2:)6-4061 

Noncc:~ 
The pages' compm,ing lhis facsimile trnn~mlSSlon contain ~iifidcntl8.1 information from the Ofliec Qf,hc (jeneral Cot1ns~. Th!s intorrn3\ion IS 
intended solely for u~e. by the. individuw nan\ed 3$ the: recipient hcrc{)t: If you aloe not the rnltnded recIpient Or such recipient's cmrlo}c::c: or 
asc:nl~ be aWI\I<; thalll11 Y disclosure, copyirtg. dIstribution Or ust of the:' wnlUcCS 0' (hi .. tru.!'lSrnj~slon is. prohibited, If you h.h'e received th\" 
tTan~mlss i()n til crror, pleuse Mtifj' U$ hy te!e!)hol1c imrneuiDt:e:l): so that we. m~y arrange tn retrieve this trlln:-mission ,It IlQ "o~t \0 you, 

I 
Dear Ms, Bodhi: 

As you requested, please find copies ofthf' last four pag~s of the material Mr_ Wens\cy 
sent you. Please call me if these pages are still not legible, If there is anything else [ can provid~ 
you with, please do not hesitate to ask. My direct number is (617) 624-5210, 

Thank yOll for your lime and ~lt1enuon in. this matter. 

• 

IilJOOl 

, 
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authOrity vaz nett an exec.",tivc c;- -;J!nin'istn.tive office, board or c= 85 or" but an 
independent corporation , and therefore Article ,66 ~a, not even applicable. In the 
tJMSA and MSCBA. charT-ers, use (jf the "placing" language tolloved bY the ex=p

tion 

DPHCLEG,-IL DEPT. 

provis ion ~as not e.ven necessf>1'Y ·under A:ticl
e 66. ' 

The ""emption provision of t he UMBA l1tI.d !-!SCBA charters vas intended to serve tvo 
functiohS: inSure the finnncial and ~anageria1 auton~,ot the autborities. and 
avoid,violation of Article 66. Imrr~n1ty frem State SenitarY Code enforcement cannot 
be Justified by a broad 'nterpretatlon of the exemption provisioos of the UHBA and 

!<\SCM charters. ' 
Attention must be'siven to the enabling statuteS of the University ~f Massa

chuset.t5 (U, Mass. ) and MI1$Gachusetts State College (USC). The lavs establishing the 
MSC Syste~, C.L. c.15, s.20A and c.73 contain no exemption or autono=1 provisions 
concerning the colleges. Hovever, the statute goy·ernlog 'J Mas". does contain . art 

autonomy provision: 

1n exercising such authority. responsIbility, 
povers and duties said board IShall not in tbe 
management of the -affairs of the university be 
subject to, or superseded in any such authority 
by. any other stat.e bo&rd, bureau, deparweot 
or commission, except. as herein provided: 

C.L. c.15, 5.1. 

'l'his autonomy provision i~ eV~'n l'-'z~ problem .. dc thM the ""emption provision of the 
UMEA charter. First, the language of ~he autonoMY provision is lees restrictive than 
the language of the exemption provision; c.75, 5.1 spe~~s of the superseding of 
authority in management, and does not mention regulat!on. Enforcing the State 
Sanitary Code cannot be considered surersediog the authority of the university, and 
therefore does not come vithin the· scope of c.75, 5,1. Second, the legislative 
historJ of c.75, 5.1, as sho~n by R~oort of the SD~!ial Co~ission on 5udRetary , 
Pavers of the University of Massachusetts and Certiin aelated Matters, 1962 Houze 
Doc. 3350, suggests that the purpose of the autonomy -provision vas ',to insure the 
financial , managerial, and , acadcmic independence of the unive~sity, so that Lt might 
compete ~ith private univer~lt3e~. ~le nutoncmy prov sion does not reflect any 
intent to provide blanket regulatory immunity, and tberefore does not prevent en-

:orcement o' the Sanitary Code on the U. MaSIi CQllIPus. 

(I11 ) 
In en. orcement of t.he St ... tc Son itarV Cod", the state University and 
~')l1.e5es and their buildinffi autncrit.J.es :;hould be treated as municipal 

or private corporations. 

Autnor:. t~es, suer: as UMllA a.'1d :.<SeliA, and. state insti tutlons of higher educat io
r
" 

.ueb as U. !J.asS. ar:d MSC, are distinGt forIllS of legal entities "hich f1).o.y be best 
a:'la::ogi zed ~o munidpai corporations. In cetcrrui ",ing the applicability of the S~..,itarJ eoce to these instj tutions , facl lities, it is nece~sarJ to first charac ter-

ize tne legal naLu:e of theee bodies. 

v~ and ~CEA closelY re,ernhlc municipal corporations: they are chartered as 
hodies "politic and corporate"; their source of p<)"er is the c=on-.realth; and t hey perfo~ limited governmental f~..,ctions . The Supr:ce Judici~ Court r.Gs analogized 
Ma~sport, an authori~y vith a charter a~Os~ iden~ical to UMBA and MSCBA" to a 
municipal corporation. Opinion of the Jugtices, 334 Mas~. 721, 136 M.E. 2d 232 
(1956) , tne court first noted that the authority performs a governoe~tal function, 
but added tha t the ~uthoriti es' financial and r~aaerial independence mean5 that it 
"is not merely a board or conDnissloll of the State gavertllllent ." Attribute" of a; · 
private corporation ~ere also cit~d, but because of,the 8uthority'6 public function 

.- - - --





\ • 

) 

,_ '31- 6.1' , ~on3 

t c court ="n<,.lud~d. "'4e regaru the. Autherit)' as .. .p·1. ..... 11 pue:le :-po tion tor 
public ~.·~o~ s ~ ~ arm 0 the S~ate - nnalogou~ ~o A municipal corporation." 
Opinion of ~ -~ J~5t1ce •• 33~ Mu~5. 7 1. jj5 Although ~ere are no precedents 
ar.ale!i~lng U .~~$. or MSC to municipal corporations. the atr.lctur. and t~cttons of 
the,e bc1i~~ s~~port$ the analoty. U. ~~$S . 1s org~'\zed ~ a cCrpQrate at~t~re. 
Io/iti': II. bear.! • t-us.ees go·(er:11 .. ,,~ ttle tody C.L. 0 . l5. 3.:", II.nd ita autonolllY p:-ovi
don gins tb- i:o.st1<:ut:lon t1nancial and ma.nagerial !lld~endenc.e. But .llecause. the 
university pert'or:rs ,. public t'unCt!or.. it. is JllCI""! .he a JIIUIlic;pal than a pl"!vate 
cc~-poro. .. ion. , 

Sir.c~ t he ~~ate .ive~ ty ap~ col'eges and t nelr b\li~dlng a thorities provide 
"-he sa,'.e ge •• ~::!L. ~dUC&UenL aerv ce'~ as th<! ;;>1" i'fat" = yerslt1es ~th l/hie th<t!, 
~o~pete, .hese .n~t~tutiona may alao e analogi~-d t~ p1"iv te corPOf&tio~_ In City 
cf Boston 'r ~Il .. sachus _ to,. Pe. Aut-nor _ .y. tho: SlLpr'lMe .judie1 , CO'J.Tt. used ~he 
$~~larity of runction of an author1t~ to a F1"iv~t~ corporation to aetermin~ I"~~U
lat~rJ p li~til~t), "Because private businesses are subject to air po lu on 
~cntrol re~~at1o~ under 5.142A-~42E, 't rollova tha. the Authority should also C~ 
~ubJe~ to such regt.;1a- nn.'" 08 . E_ 2d. 4;9 . S!l:d;lnr' , sin.:e the State S4nit.ary 
Co.ie lS «pp.ic!!.ttl~ to private unj"e 3 tlea, tllere seP-IIIs t.o be 110 Justlrlcatiar. in 
te~,s of p~blic Cunet on for no~ a~plj1ng the Code t~ atate un!versi.1es . 

Lega.l entities fal.l1r~ vitHn the sc;ope of State anlta!"'J Code, Art. It are 
speeiried in the del'!nl1.ion of "person" n. ego 1 : 

Pt;rson lItetlll" ev~t'Y individuaJ. , pa.rt nerS'lip -corpora. 
~l;n, f1 • association. or g~ouP. inc~~ing a city. 
t...;m, cO!.m1:y or ether government .. l unit 0Vl1 ng 
property or carrying on an activity r~~atea ~y t 1S 
JU' ':. -Tcle . 

The state uni"ter:;i ties and their build ng authcri ties quall.t'y ..nder this def!. 1 :~on 
i n t:vo \rays "Ct, er governmental unit" appe S to encompalls t 1e t all types of . 
~ieipal corporations, ir not all governme~tal bodies. 'includ ng state authoriti es .. 
Co :lldering the ~~ate university and colleges and their bUlldlng author~ties as 
"puliliC corpor aticn(5) •.. analogou,", to ..• municiJ;a1 corporatiou{s). 'lIouId br-ir,g 
!;helt', "ithin the d" finiticn o~ ""ther govern.",ental unit." AJ.ternat.ive:;y, Che analogy 
of he:;e odies t o pr i Ira+-e corporations may 'e SUo ieient 1:0 qu ..... d'y the!:! under' 
"corporation." U"der either .&lysis. the ' state' !versity .d colleges and their 
building uthcr~tiec satisfY the broad r egu ~to~j d(finition of '~ersoD". and there
fore the Ste.~.e !';ani tllry Cod .. A ... ti,~le II i5 e.p"licable 0 state canrpus raoill ties . 

• 
'IV) The Le&isht~e h8.8 del" "ted the enforcement cr tbe State Sa::.1tag 

Corie c local boards .) r heal: - . 

The at:tho:'it, to enforee the State Sanit&ry Co~e has 
to locaJ boe.r!!s o:t h@!lltl" G. L. <::.111, &.1 .... 7 4 

en sI-eci t' ... ,a .. ly aelega t(,, ~ 
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L<lca.:' ~lU'ds ~ Ilea' t.l\ snlLl.l U)t~,. s. 'c.<>de 
1. • he ame lllaImer 1" \illie1': lccu ':ea... ... l. ~ll s 
...nd reiulatlon,. are 'P.!tf::rceQ. bUt., i " e.r.;/ oca~ 
'l;o&1'1s f,ul after 'the h.ps~ of ;l. Te!!sene.~le 
l'ng~h of time ~o enforce thu 3~~e, the de art~ent 
mav in _ike ~~~~et en!or,e ~aid ~cde aina, 
~ viel,.r.io.!!. 

'I'hll.l p:<.;<ls. ,f11.&.h "l<1.l lld<1ecl. by St.. 197 ~ c 261 Ol:.1.Y'Mde 'Poe'!: tllat .. tl.>: - ... as 
al. ... .,&d;r ,.II1P_ ed n-erlO1.ls ~peci ic hes.l~~ ..;t .. ,I.I.';1< had prov e<l. !~r ent'orceu:ent by 

. ~ looal beaMs ;," neeJ:':.h, a.r.d be. esulat.icns 1nitie.lly m-omulge.t d by DPH 'PUl:"SI.ant to 
c.111. s 12;.1. :spe<:1'r .. d local tnforceme,.t .see Staf~ .6&':l' ary C de ~t. !l 

Alth<lUgn 1 ... ;;e..1 ~tUth board:; ar<> appc ~ted W 10c41 5 >'erllll' ll· of'ticials, G ::. . 
c .11., s. 2b-.?iC it is estab ... i:!ned ~hat 1" .-l~ bearU3 ere lndeper lent 8. th r t s v it 
delegatltd po"~a Qt Ile !it&tE! L:>ca.l .gQvernm<:nts ':&IU1q.t Qr<lel' actions ~ 'I.¢ca::' 
boards of he~th, Breault v. Tovn ot' Auborn. '30~ ""~. ~2b> 22 N.I. 2d 4~ (.9;)9}; an, 
local eoards a~v •• , 6 act , ord.r .ctfons ' .. c:ud1n~ th~ expena!~utc o~ d8 by 
l~()al l5oYer'llIl1rt:f. Bea.-d of He .... ·,h of North Adams .~. Ma.y1.;r or l/orth Ads.llU', 33:' 11 .E. 
ad 34 {In:;.,. le 't.he Nert. Adam .. cue, ·he uprem'l< udic:u Court, eJ(Pl1!:114y adopted 
3.l> age"'ley ~lleor: "i h res:pec~ to loeal coa. r. • ca::I. It Y t .Ilt fh!! Cenerlil Court 
mall' "ho!r. necell~~ or conve~lent;. <ielegate ~ pardeu::..&T Job or !'unction :0 a l ac'll 
bo~. the local body becoming lor the ~'dr~"e an ·.~ent ot the State," n.43. 
\lthougn .~~~ case dealt speClf.c.!lY vith t~e dele3atl~n of paver to local boards 
under c.Ul, :r.Se, IIJ'ld referred ;;osilll.U= dele .. ion.;mder c.lrl, s.160 and _.lI.C , 
$.123, tne agency an !ysi i~ eq,~.y "ppli~able co erfcrcemeu· pi \b~ Sanitary Cod' 
unde, c .1.11 • ., lZiA 

AS ~ong 6.3 t;ne!;'¢C board is en'erc-fig only the Seat<! Sauitary Code, it woul d 
appear t~ be ~lj~hed ~ith tne authority ~ rnrrl. • is,opin.on dOe' not reacb the 
question of t e 'PO" r (If local boards t;) .mforce local 't· uth reg'Jl.a.tions, prOl\llL 
gated pursuant TO C 111. $.31. or the state campuses.' The ~ov~3ion of c.lll, 5 .1271 
wich "'P&.e ... f;'..!$ San! ta~ Code enforcement oy loc&" boards ,. _. ~ne SMle ;!tanner" a s -
local regulufonentorcement llholUd not be in'::e preted as • sUostantive limitation 0 

the local baa. " ' .. 'POwer to enfQrce the Code, rather. the t er.ll should bc lnterpreted 
as mer kY req _ring the same pro~~dure for Sanitary Code and kOC&l regu!atlon en
f¢rcement. In ~"'m-t" ttlere' no;; stacl .. to the eni"orcement of ,t ~e Sanitary Code t. , 
l ocal oards c. h~al.h on sta.e universi'y ·ampuse,. HoveveI, •• oLe local beards 
fa.L. to 4!n!o,"c .. ,!te San1taryCo .. e 0:1 stat- ~eJZ\pus~s. <: .lll, if .12TA ,n-c¥ _des tnat PPH 
may undertak~ such enrorc~""t. 

to Iny opiJ'l ... on: 

\ j. The Legh;latur-e ~Iltellde(l fo;;' theA.d.te ~ianl ar"J C;,de tl) be 
applied thro4 hout the Comroon ... e~th. in~luding 5ta~e colle~e 
anc un4ver$1ty campuses. 

1''''' '1ablitlg .eg.alati",. f.:r the Un1ver:,ity of ~as$achU5ettS the 
Vnhersity 01.' Mas sachusetts Build ... ng AU'.hority , the }ot.&~achusetts 
State Col l e ges, a nd t he Massachusetts State College Building 
Aut horit y does not exempt these bod ies from Sanitary Code enforce~ 
ment . 

r 
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Carlton 1. Ho 
149 Cherry Lane 
Amherst, MA 0 I 002 
May 7,1998 

Mr. Steve Pilegi 
Massachusetts Department of Environmental Protection 
Western Regional Office 
436 Dwight Street 
Springfield, MA 01103 

RECEIVED HAY 1 8 199B 

Subject: Incinerator at Tilson Farm, the University of Massachusetts, Amherst 

Dear Mr. Pilegi: 

On behalf of the neighborhood group from East Pleasant Street, Sheerman Lane, Emily Lane, 
Cherry Lane and Weaver Circle of Amherst, Massachusetts, we would like to voice our 
concerns about the certification of an incinerator operated by the University of Massachusetts 
(UMass), Amherst. The incinerator in question, located at Tilson Farm, was shut down by 
the Massachusetts Department of Environmental Protection (DEP) for non-compliance some 
months ago. We understand that you have been made aware of our concerns by way of a 
conversation with Dr. Don Murphy. 

In a conversation with Mr. Tlffi Foxx of the University of Massachusetts Office of 
Environmental Health and Safety (April 29, 1998), we learned that the University to 
requested certification to operate the incinerator. It is the consensus of the neighborhood 
that this incinerator should not be certified for the following reasons. 

I. At the time of construction (17 years prior) the adjacent property was not developed. 
In the interim the abutting property has been developed into a residential subdivision. 
Currently, the incinerator is located within 45 m of a residence. Seventy-nine other 
residences lay within I Ian, primarily in a downwind direction. 

2. The current configuration of the incinerator does not meet current standards for new 
construction of an incinerator, but would be certified based on "grandfathered" 
standards; deficiencies include but are not limited to proximity standards, a post
combustion bag house and acid removallneutralizing equipment. 

3. It is our understanding that the incinerator would have to meet the more stringent 
standards within a year. At that time, the University plans on asking for a variance. 
Our opinion is that it would not be prudent to allow a waste facility such as the 
incinerator to operate knowing full well that in a short period of time, it will not meet 
Commonwealth standards. 
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We thank you for your consideration of this matter and entertain the opportunity to meet and 
discuss the issue further. 
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Copy to: 

Mary Holland, Regional Director ofDEP 
436 Dwight Street, 5th Floor 
Springfield, MA 0 II 03 

John Olver, u .S. Representative 
490 Westfield Road 
Holyoke, MA. 01040 

Stanley Rosenberg, State Senator 
1 Prince Street 
Northampton, MA. 01060 

Ellen Story, State Representative 
Room 162, State House 
Boston, MA. 02133 

David Scott, Chancellor ofU.M. Amherst 
Whitmore Administration Building 
University of Massachusetts 
Amherst, MA. 0 I 003 

Donald Robinson, Director 
Environmental Health and Safety 
Morrill Science, U.Mass. 
Amherst, MA. 01003 

Jim Fox 
Hazardous Waste Services Manager 
Environmental Health and Safety 
Morrill Science, U.Mass. 
Amherst, MA. 01003 

Town of Amherst 
Board of Health 
Town Hall, Boltwood Ave. 
Amherst, MA. 01002 

Peter Westover, Director 
Amherst Conservation Department 
Town Hall, Boltwood Ave. 
Amherst, MA. 01002 

Bemette Melby, Director 
U.Mass. Health Services 
University Health Center 
Amherst, MA. 01003 
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The Commonwealth of Massachusetts 
Executive Office of Health and Human Services '" ~ ~ --

Department of Public Health - ' ' '' ,' , 
250 Washington Street, Boston, MA 02108-4619 

ARGEO PAUL CELLUCCI 
GOVERNOR 

Office of the General Counsel 
Second Floor (617) 624-5220 

WILLIAM O'LEARY 
SE.CRETARY 

IIOWARD K. KOII. MD. MPH 
COMl\IISSION[R 

Via Facsimile and First Class 

Mr. Lawrence T. Bench 
Associate General Counsel 
Office of the General Counsel 
University of Massachusetts 
One Beacon Street, 26th Floor 
Boston, MA 02108 

'------

RECEIVED HAY 1 2 1998 

6 May 1998 

Re: Enforcement of the State Sanitary Code at UMass facilities. 

Dear Mr. Bench: 

This office had been asked to prepare a response to the question of whether the City of 
Boston, Inspectional Services Department. acting as the local board of health, has the authority to 
conduct inspections and issue the required permits / licenses for the University of Massachusetts 

.. as mandated by the State Sanitary Code. 

Enclosed please find a copy of the memorandum prepared by this office and forwarded to 
Mr. f.1<~ward Wensley at the Division of Community Sanitation, and to Mr. Thomas Coffill at the 
Inspectio'naj Services l)epartment. In preparing this response, the opinion voiced in your 
December I ~1997 memorandum to Associate Vice Chancellor LaVerne Cawthorne was taken 
into consideration. In view of the differing opinions, I think that it would be most constructive to 
arrange for a discussion of the issues and concerns raised by the two memoranda. 



,-
.' 



Please contact me at your earliest convenience so that we may proceed with making the 
necessary arrangements. I can be reached directly at (617) 624-5210. I appreciate your time and 
attention in this matter and look forward to meeting with you. 

cc: Howard Wensley, Director 
Division of Community Sanitation, DPH 

Nancy Ridley, Assistant Commissioner 
Division of Health Quality Management, DPH 

Donna E. Levin, Esq. 
General Counsel, DPH 

uan C. Bellido, Esq. 
Deputy General Counsel 
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The Commonwealth of Massachusetts 
Executive Office of Health and Human Services 

Department of Public Health 
250 Washington Street, Boston, MA 02108-4619 

ARGEO PAUL CELLUCCI 
GOVERJ'liOR 

Office of the General Counsel 
Second Floor (617) 624-5220 

WILLIAM O'LEARY 
SECRETARY 

HOWARD K. KOH. MD. MPH 
CQ\IMISSIONER 

TO: Howard S. Wens ley, DCS 

TR: Donna Levin, GC, OGC 
Peter Harrington, DGC, OGC 

FR: Juan C. Bellido, DGC, OGC 

MEMORANDUM 

RE: Enforcement of Sanitary Code at UMass Facilities 

DA: 28 April 1998 

The Department has been asked to provide direction in resolving the issue of whether a 
local board of health has the authority to inspect swimming pool facilities located on the property 
of, and I or under the control of the University of Massachusetts and to require the operators of 
said facilities to apply for and obtain the applicable permit pursuant to the provisions of Chapter 
V of the Sanitary Code, 105 CMR 435.000 et seq. Because this raises the larger question of 
whether the entire Sanitary Code, the separate chapters of which are listed in the attached 
Appendix, is enforceable against facilities located on University property, this response will 
address that more encompassing issue. 

The Department's position is that local boards of health do have jurisdiction to inspect 
facilities of the type regulated by the Sanitary Code which are located on the grounds of, and I or 
under the control of the University of Massachusetts. Furthermore, the boards of health do have 
the authority to require operators of such facilities to obtain the necessary permits, and to issue 
all necessary correction and enforcement orders pursuant to the State Sanitary Code regulations. 

This issue was previously addressed in a 1994 advisory memorandum from the DPH 
legal office to the DPH Division of Community Sanitation. The stated position of the 
Department was that the statutory authority it had to enforce the regulatory scheme came from 



, .. 



· '. 

both the language of the Sanitary Code statute (M.G.L. c. III § 127A) and the Department's 
Sanitary Code regulations ( see Appendix ). Both were intended to create a regulatory scheme 
applicable to both private and public entities. 

A 1978 advisory opinion from the Department 's General Counsel also addressed this 
issue (see Attachments). The State Sanitary Code was deemed to be uniformly applicable across 
all municipal boundanes, to all parties regardless of whether they operated as private or public 
entities. In that opinion, a parallel was drawn between the Sanitary Code regulations and the air 
pollution regulations in that in order for them to be effective, universal application and 
enforcement was crucial. The analysis considered the decision by the Supreme Judicial Court in 
City of Boston v. Massachusetts Port Authority, 308 NE 2d 488, (1975). The Court there found 
that enforcement of the air pollution regulations against the Mass Port Authority (MP A) was 
valid. It did not agree with the MPA's claim that it was exempt from complying with the air 
pollution regulations based on a provision in its enabling statute. The Court regarded the 
provision as merely granting the Authority managerial independence. 

The Department advisory opinion goes on to discuss whether the UMass Building 
Authority ( UMBA ) or the Massachusetts State College Building Authority ( MSCBA ) have 
substantive ground from which to argue that a provision in their enabling statutes or charters 
exempts them from Department of Public Health regulatory schemes. An historical and 
legislative analysis shows that both enabling charters incorporated an exemption provision solely 
for the purpose of creating an entity with financial and managerial autonomy. The purpose of 
creating both authorities was to enable the state to have educational institutions that operated not 
unlike the private educational entities long established within the Commonwealth. To facilitate 
that, it was imperative that the operation of these institutions be separated from any political or 
budgetary constraints associated with the routine process of government. That is the intent 
behind the exemption provisions. 

By contrast, the enforcement the Department seeks to have carried out in this case is 
aimed at achieving universal application of a regulatory scheme for the purposes of securing the 
public health and well-being of the public making use offacilities operated by any entity, public 
or private. It is not a valid argument to say that the Department's Sanitary Code or its regulations 
were the intended regulatory scheme at which the exemption provisions were directed. 
Compliance with the Sanitary Code will not hamper or interfere with the financial or managerial 
operation of any of these institutions. If an authority or agency were to claim that their exemption 
provisions alone create a blanket exemption from an otherwise universally applicable regulatory 
scheme, the Court argues, it would create " ... a unique exemption from the regulatory power of 
the State, an exemption available to no other person or legal entity, public or private ... ", City of 
Boston v. Mass Port Authority, 308 NE 2d 488, 499 (1975). 

This general approach of very narrowly construing regulatory exemption provisions in 
agency enabling legislation was later followed by the Court in a case involving the MSCBA. In 
Department of Community Affairs v. The Massachusetts State College Building Authority , 392 
NE 2d 1006 (1979), the Department of Community Affairs (DCA) sought to secure the rights of 
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citizens to relocation assistance when displaced by certain development projects through the 
enforcement ofM.O.L. c. 79A. The Court held that the statutory authority granted to a state 
agency to regulate other state authorities and entities did not violate the MSCBA's enabling act. 
The Court found that in regulating under c. 79 A, the DCA was not interfering or supervising the 
business operation of the Authority, but only enforcing a statute against an appropriate party / 
entity subject to it. DCA v, MSCBA, 392 NE 2d 1006, 1013 . 

• 

In asserting that local boards of health are without authority to inspect and regulate 
University facilities, the University seems essentially to be relying on the general doctrine of 
"sovereign immunity"-i.e., the general principle that state agencies are normally immune from 
local regulation absent legislative language to the contrary. However, unlike the scenarios which 
gave rise to the sovereign immunity doctrine established by a line of cases beginning with 
Teasdale v. Newell & Snowling, 78 NE 504, 192 Mass. 440 (1906) and continuing with County 
Com'rs of Bristol v. Conservation Commission of Dartmouth, 405 NE 2d 637, 380 Mass 706 
(1980), the Department is not, in this instance, seeking to have a municipal or local regulatory 
scheme enforced against a state entity or to have local authorities administer and enforce a 
general state law when there is a contrary and more specific state law establishing a parallel or 
similar regulatory scheme on the same subject. In Teasdale, there were two state statutes which 
were in apparent conflict. One statute authorized local boards of health to regulate and issue 
licenses for the construction and maintenance of stables on any property within municipal 
boundaries. A second state statute gave the Metropolitan Park Commissioners specific authority 
to acquire lands by eminent domain for park purposes, to "take charge of [such property], to 
make rules and regulations for the government and use of the same, and further, in general to do 
all the acts needful for the proper execution of the powers and duties granted to and imposed 
upon them." Id, at 443 , The Supreme Judicial Court (SJC) held in that case that the Park 
Commissioners were exempt from the licensing power of the local board of health under the first 
statute and could erect a temporary stable on their property without the local board's approval on 
the grounds that the "generallaw""must be held subordinate to this special statute regulating the 
use of the property of the state". Id. at 443, Unlike the situation in Teasdale, in this instance there 
is no conflict between the two relevant state statutes. The University's and the Building 
Authority's enabling statutes did not give them explicit authority to regulate, or to promulgate 
rules and regulations, governing all aspects of the use of their property. In contrast to the Park 
Commissioner's enabling statute in the Teasdale case, the university's and building authority's 
enabling statute make no specific delegation of jurisdiction or authority concerning the subject 
matter at issue, in this case the sanitary and health conditions of state facilities, 

The Teasdale case has been referred to in a number of subsequent cases as authority for 
the proposition that state agencies and authorities are immune from the provisions of locally 
enacted regulations such as local zoning regulations. See, e.g., County Commissioners of Bristol 
v, Conservation Commission of Dartmouth, 405 NE 2d 637, 380 Mass 706 (1980), and cases 
cited therein. Unlike the situation in those cases, this case does not involve the applicability of 
local regulations, The regulatory scheme being enforced here is a state scheme promulgated and 
interpreted by a state agency, the Department of Public Health, and not a local regulation 
promulgated by local authorities, 
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Furthennore. and perhaps most significantly, in a December 20, 1983 ruling, a justice of 
the Superior Court spoke on this very issue of the Sanitary Code's application to University 
facilities. In that case, Trejo v. Penza, Hampshire County, Civil Action No. 16871,1983, a class 
of persons residing in University donnitories and apartments in the town of Amherst had sued 
the Amherst Building Inspector over his refusal to perfonn Sanitary Code inspections of their 
dwelling units and sought equitable relief in the fonn of a court order requiring the inspector to 
perfonn such inspections. The complaint stated that the inspector had stated that " ... his office 
will not perfonn inspections of the University of Massachusetts apartments or donnitories." 
Trejo v. Penza, Hampshire County, Civil Action No. 16871, at 2. The Court ruled unequivocally 
that the Sanitary Code did apply to university-owned donnitories and apartments and ordered the 
inspector to perfonn the requested inspections. The Court order stated: "It is hereby ordered that 
summary judgment be entered declaring and adjudging that The Board of Health of the Town of 
Amherst has the legal duty pursuant to 105 CMR 410.820 to inspect any dwelling or dwelling 
unit located within that town, upon the written, oral or telephonic request of the occupant, 
including any dwelling unit owned or controlled by tile Trustees of the University of 
Massachusetts." IQ, at 1. 

Despite the ruling in that case, and the other cases cited above, counsel for the University 
of Massachusetts states in its advisory opinion dated December 12, 1997, that the State Sanitary 
Code is not to be enforced against facilities it operates. That memorandum recognizes and quotes 
the Department's Sanitary Code authorizing statute (M.O.L. c. III § 127A) which " ... shall deal 
with matters affecting the health and well-being of the public in the Commonwealth in subjects 
over which the department takes cognizance and responsibility .... " However, UMass counsel 
argues that because the statute does not specifically list other state entities, they are therefore 
exempt from compliance. The decision of Hansen v. Commonwealth does state that " ... it is a 
widely accepted rule of statutory construction that general words in a statute such as 'persons' 
will not ordinarily be construed to include the State or political subdivisions thereof." Hansen v. 
Commonwealth, 181 NE 2d 843, 847 (1962). But by UMass' own argument, they are operating 
as an autonomous educational institution, not as a political subdivision of the State. Their 
enabling charter has exemption provisions aimed at establishing their managerial and financial 
independence from the state. The language in Hansen, therefore, is not applicable. 

The memorandum further argues on the basis of an SJC decision in Perez v. Boston 
Housing Authority, 368 Mass 333, 331 NE 2d 801, (1975). The argument is, however, based on 
a misinterpretation of what the decision addresses. That case decided that a petitioner (Perez, et 
all cannot bring in the Secretary of State, or other state offices, as third party defendants based on 
the use of the word "persons" in the Sanitary Code' s authorizing statute. The background to the 
case involved citizens from housing complexes who were trying to get the Boston Housing 
Authority (BHA) to correct a multitude of Sanitary Code violations in these complexes before 
investing existing funds into the development of further housing. The BHA could not fund these 
improvements, so the petitioner was seeking to bring in various state offices as defendants liable 
for the costs of the reparations. The Court held that the .petitioner could not bring in these third 
party defendants nor could it extract liability from the'in based on the choice of words used in the 
Sanitary Code's authorizing statute. The decision by the Court is not that the legislature must 
state expressly when local board of health regulations are to be applied to state agencies. Rather, 
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it says that the state (or more specifically, the Secretary of State) " ... cannot be held responsible 
under this statute unless the Secretary (I) is an ' individual, trust or corporation, partnership, 
association, or other person,' within the meaning of the statute, and (2) has the authority to 
decide whether to rehabilitate or sell or otherwise dispose of the premises." Perez v. BHA, 331 
NE 2d 80 I, 804 (1975). The Court is addressing the issue of financial liability and responsibility 
of a state office for the enforcement of a statute against another authority. The enforcement of the 
statute is not in question, but rather the financial liability arising from its enforcement. The 
petitioner had no standing to bring in a third party defendant who had no active or passive role in 
the rehabilitation or disposition of housing developments. 

The issue in Perez v. BHA is distinct from what is being presently addressed. The issue 
here is whether a universally applicable regulatory scheme is enforceable against the University. 
As the UMass memorandum argues, the management of the University is autonomous. But as 
stated above, even when an enabling charter or act contains language that establishesfinancial 
and managerial autonomy, the Court has held that the entity is still subject to a regulatory 
scheme (sanitary, air quality, or otherwise) that is applicable to both private and public 
entities. 

It should be noted that the University acknowledges its responsibility to abide by the 
Sanitary Code, but insists that no party outside of UMass should have the authority to judge 
whether they have met these requirements or to direct that violations be corrected through 
enforceable orders. However, it is imperative to the effectiveness of Sanitary Code enforcement, 
and the protection of the lives, health, and safety of University students and other persons using 
University faci lities, that an objective and impartial authority fulfill this role. Although your 
office is equally capable of performing these tasks, I realize that it is simply impossible, from a 
personnel and resources standpoint, for it to do so. For that reason, it must be our position that 
the local board of health be the entity charged with responsibility in this area. Should some kind 
of issue arise from local board of health enforcement, the Department can and should offer to act 
as a consultant, or take on a mediating role, to facilitate the resolution of disputes. 

Accordingly, it is the opinion of this office that facilities owned and / or controlled by the 
University of Massachusetts are subject to the State Sanitary Code and its applicable regulations, 
and that they must conform to any and all requirements pursuant to the applicable licensing 
process. Furthermore, the Sanitary Code is enforceable at UMass facilities by the local boards of 
health. 

5 



· . 



· ' . 

" " 

APPENDIX 

STATUTORY CODE 

§ 127A. STATE SANITARY CODE; ADOPTION; ENFORCEMENT; JURISDICTION; 
SPEEDY TRIAL ~. 

SANITARY CODE REGULATIONS 

lOS CMR 400.000: STATE SANITARY CODE 1: GENERAL ADMINISTRATIVE 
PROCEDURES 

105 CMR 410.000: MINIMUM STANDARDS OF FITNESS FOR HUMAN HABIT A nON 
(STATE SANITARY CODE, CHAPTER II:) 

105 CMR 420.000: HOUSING AND SANIT AnON STANDARDS FOR FARM LABOR 
CAMPS (STATE SANITARY CODE, CHAPTER III) 

105 CMR 430.000: MINIMUM SANITATION AND SAFETY STANDARDS FOR 
RECREATIONAL CAMPS FOR CHILDREN (STATE SANIT AR Y CODE, CHAPTER IV) 

lOS CMR435.000: MINIMUM STANDARDS FOR SWIMMING POOLS (STATE 
SANITARY CODE: CHAPTER V) 

105 CMR 440.000: MINIMUM STANDARDS FOR DEVELOPED F AMIL Y TYPE CAMP 
GROUNDS (STATE SANITARY CODE, CHAPTER VI) 

105 CMR 445.00: MINIMUM STANDARDS FOR BATHING BEACHES (STATE 
SANITARY CODE, CHAPTER VII) 

105 CMR 480.000: STORAGE AND DISPOSAL OF INFECTIOUS OR PHYSICALLY 
DANGEROUS MEDICAL OR BIOLOGICAL WASTE (STATE SANITARY CODE 
CHAPTER VIII) 

lOS CMR 590.000: MINIMUM SANITATION STANDARDS FOR FOOD 
ESTABLISHMENTS (STATE SANITARY CODE CHAPTER X) 

105 CMR 675.000: REQUIREMENTS TO MAINTAIN AIR QUALITY IN INDOOR 
SKATING RINKS (STATE SANITARY CODE CHAPTER XI) 
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Mr. Chester Penza 
Chief Inspector 
To",n 0 f Amherst Inspec'tion 
Services Department 
Five East Pleasant Street 
Amherst, MA 01002 

~J?:I' ./I.,~ ~,"" 
51--7/-//. .fIAJoM,A-wLJ ty~aJ 

December 29, 1983 

j- ,.:d·· fl 

.9:~AM' 
fr.;) 7JJ'~~~7 

RE : JOSE TREJO vs. CHESTER PENZA, ET AL 

Dear Mr. Penza: 

Enclosed please find the Order ·of the Court dated December 20, 1983 regarding 
the above entitled matter·. As I indicated to you per. our telephone conversation of 
December 28, 1983, the to= prevailed on the Mot.ion to Certify Class and the court 
did not order injunctive relief against the Board of Health of the To= of A~berst 
and the Inspection Services Department. 

Ho",ever, the Court did declare that the Board of Health has a legal duty pursuant 
to 105 CMR 410.820 to inspect any dwelling or dyelling unit located Yithin the to= 
upon the Yritten, oral or telephonic request of the occupant including any d",elling 
unit o=ed or controlled by the Trustees of the University of Massachusetts. 

In my opinion, this is not a matter that should be appealed because of the black 
lette r o f the law "'hich is clearly delineated in the above cited code section . 
However, I ",ould instruct you to bring this to the attention of the Board of Health 
and. if you or the Board are desireous of an appeal, notify my within thirty (30) days 
from December 20, 1983. 

Yours very truly, 

~L.u:uL J,\ .Y!W>f. (de) 
DANIEL M. KELLY {/ 

DMK/ae 

Enclosu r e 

cc . Ro bert Ritchie 
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COMMONWEALTH OF MASSACHUSETTS 

- .. ~ ~ ~ . '. ~ ! ,.~4 . :"i" i;:~ · ;j \. .. ! . , 

Hampshire, ss. 

JOSE TREJO 

(Plaintiff) 

vs. 

CHESTER PENZA 

(Defendant) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Superior Court Department 
of the Trial Court 
Civil Action No. 16871 

o R D E R 

It is hereby ordered that summary judgment be entered 

declaring and adjudging that The Board of Health of the Town 

of Amherst has the legal duty pursuant to 105 CMR 410 . 'C"20 

to inspect any dwelling or dwelling unit located within that 

town upon the written, oral or telephonic request of the 

occupant, including any dwelling unit owned or controlled by 

the Trustees of the University of Massachusetts. 

All other prayers for relief are denied. The plaintiff 

is to have his costs of action. 

Superior 

Ent e red : December 1983. 





COMl'10NWEALTH OF HASSACHUSETTS 

HJ._'1PSHIRE, SS 

JOSE TREJO INDIVIDUALLY AND ON 
THE BEHAL~OF ALL PERSONS SIMILARLY 
SITUATED, 

PLAINTIFF, 

v. 

CHESTER PENZA, CHIEF INSPECTOR'~lliERS~ 
HOUSING n~SPECTION SERVICES AND tiE 
BOARD OF HEALTH OF THE TOlVN OF AMHERST,) 

DEFENDANTS, 

SUPERIOR COURT 
CIVIL NO. 

COMPLAINT 

PRELIMINARY STATEMENT 

This is an action seeking declaratory and injuctive rE 

lief against Amherst Housing Inspector and the Board of Health f 

failure to perform inspections pursuant to Article II of the St c 

S2nitary Code of Residential Housing units mmed or operated by 

University of Massachusetts. 

Parties 

1. Jose Trejo is an adult resident of }!assachusetts 

residing at J-12, North Village Apartments and is enrolled in a 

Graduate study· program at the University of };assachusetts at Am 

herst. 

2. Chester Penza is the Chief of the To,m of ~~~erst 

Housing Inspection . Services, the .Z\rnherst agency under the direc 

of the Amherst Board of Health responsible for performing in-
. ., . 

spections of residential housing units mandated by Article II c 

the State Sanitary Code ("Article II") promulgated by the De-





· '. 

2. 

8 I:' -:! - o o.c,: \ 
\ 

partment of Public Health of the Common~ealth of Massachusetts 

(DPW). 

',..' 
3. The Board of Health of the Town of Amherst is a 

Board of Health within the meaning of Article II. 

Factual Statements Regarding Plaintiff Trejo 

4. Plaintiff Trejo and his wife who is pregnant have re 

sided at his current apartment since April 1977, under a lease. 

Their current rent is $214.00 per month. 

5. Plaintiff Trejo's residence is owned, operated or 

wa"aged by the University of Massachusetts a public institution 

established under M.G.L. Chapter 75. 

6. There are presently conditions in or at Plaintiff 

Trejo's residence which are in violation of hrticle II including 

but not limited to; leaks in the bathroom ~hich drop on his head; 

holes in the ceilings and walls; insuffici e nt secur i ty locks o r 

devices; d efective windows; d efective s truct~al support_ 

7. The conditions described i n pargraph 6 naterially 

en~~~ger t he health, safety and well being of Plaintiff Trejo and 

family. 

8. On November 1, 1978, Plaintiff Trejo requested an 

Article II house inspection from the Amherst Housing Inspection 

Servi ces. Hilliam Start, an inspector in the office informed him 

that .~erst Housing Inspection Service does not i nspec t t he U-

nive r s ity o f Massachusetts property. 

9 . Defendant Penza has repeatedly informed Steven Louis 

Baumahl, Plaintiff Trejo's Attorney, that his office will not per-

f o IT.l inspections of the University of Massachuset 
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dormitories. 

10. Plaintiff Trejo has not paid rent since September 

1978 in protest of the conditions at his resicence and to prote 

a rent increase. The University of Massachusetts will soon com-

mence summary process eviction action against Plaintiff Trejo an 

other students who have failed to pay rent. Attached as "A" is 

article describing the present University of ~3ssachusetts posit 

toward evicting students . 

11. Plaintiff Trejo and members of the class he re-

presents will suffer irreparable harm if the h~using inspectionf 

are not performed by the Defendants as the inspection are neces, 
for their eviction defense ar.d.affirmative clai~s under Massachu! 
law. Class Action Allegations 

12. There are thousands of persons living in apartmeJ 

or dormitories either owned, operated or nanc~ed by the Univers 

of Massachusetts at Amherst. 

13. The Defendants have repeately stated their polic 

and practice to be to refuse to perform Article II inspections 

for residential housing units owned, operated or managed by the 

University of Hassachusetts at Amherst. 

14. Plaintiff Trejo brings this action on behalf of 

persons living in residential apartments or corffiitories ow~ed, 

erated or managed by the University of !-lasscc!1usetts at Puuherst 

15. The member of the class Plaintiff Trejo seeks tc 

represent is so numerous that the joinder is L"practicab le. 

16. Plaintiff Trejo will fairly and"adequately prot. 

the interests of the class. 

17. Defendants refusual to perforn Article II lnspe< 
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is a policy and practice which applies to and effects all member! 

of the c~ss making appropriate preliminary and final injuctive 

and declaratory relief with respect to the class as a whole. 

18. The claims of Plaintiff Trejo and the question of 

law and fact in his action are typical of the claims and facts , 

question of law applicable to the class. 

19. Plaintiff Trejo and the class he represents · have 

adequate remedy at law and will suffer irreparable harm unless 

junctive relief is issued as the inspection are necessary for t 
eviction defense a~ affirmative claims under Massachusetts law. 

WHEREFORE Plaintiff Trejo individually and on behalf 

of the class he represents requests: 

1. The Court order a short order of Notice for a h 

ing on Plaintiffs Request for a Preliminary Injunction •. 

2. Declare the Defendants are under a legal obligi 

to perform inspection of the University of Hassachusetts apar · 

and dormitories pursuant of Article II of the State Sanitary , 

3. Issue preliminary and permanent injunctions en 

joing defendants, their agents, employees, and servants from 

ing to perform inspections. under Article II of the State San i 

Code for the University of Nassachusetts apartments and dorm: 

4. Declare that the Defendants, acting under col 

State law have denied Plaintiff Trejo and the class he repre 

their equal protection of the law all in violation of the Me 
. " 

sachusetts and United States Constitution and 42 U.S.C. Secl 

1983. 

5. Grant Plaintiffs reasonable attorney fees an' 
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costs. 

6. Grant Plaintiffs and the class he represents any 

relief whi~h is proper and just . 

. J /-';--Dated // /.' / , .. 
--------~--~-------

./ 

./' 

Verification 

Plaintiff 
By his Attorney 

J;---<'/ ~ . l- / /,/ 
- .... -- -, .. ~ ,)::~'r~ " 

Steven Louis Baumohl .. 
" STUDENT LEGAL SERVICES 

922 Campus Ceflter. Ut..lass 
Amherst, 1M. 0 lD03 

(413) 545 ·1995 

I Jose Trejo am the Pla~ntiff in the above described 

complaint and state that I have read it and believe it to be trL 

to the best of my kno~ledge. Si~~ed under the pains and penalt j 

of perjury this day of Nov~~~er. 1978. 

Jose Trejo 

... 
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flnVJ::;OKY RULlNG 

ApplicabilHy of tile STATE ~ANI'I'Aj{Y CODE to the University of Massachusetts 
"'] The ~fas~achus"tts State Collegt:s. und 1'heir Respective Building Authorities 

Thi~ is an advisory.ruling issued pursuant to c.30A, s.8. The Department has 
been asked vhether the Stute Sanitary Code. as promulgated by the Department of 
PutHc Healt.h and ej;lforced by local boards of health, is applicable to the facilitier. 
of the University of Mnscachunetts, the University of Massachusetts Building Author
i ty, th" Mh!isuchuset ts St.ate College,'" ar,d the ~to.ssachusetts State College Building 
Autbority. In clo.rifyin ... this issue, I consider at length the legislature intent 
coucerning the scope of the St.llte Sanitary' Code, the spe'cific exemption and autonomy 
p"ovi sions of the charter:: or t.he state uni versi ty, colleges and their build! ng 
Iw'.horl tier., the legal nature of the~t: bodies, and the authority of local boards of 
helll til tu enforce the :;anlt.al·y Code. 

(I) 'rhe l,egi"latllre ir,tended for the State Sanitary Code to be universally enforced 
th,·oup;hout. the Cummonvcnll.h. 

'fh" Department of l'uhlic Health vas delegated the pover to promulgate a Stllte 
G'<nit.ary, Code in St. 195'{, c: .{;78, vhich is incorporated in G.L. c.lll, s.127A: 

Said depo.rtment shall adopt, and may from time 
.to time wnend, public health regulations to be 

, known a:1 the st.ate sanitary ('ode, vhich may pro
vide pellalti.t'n for violations thereof ••. Said 
code shall become effective and have the force 
of laW'5 . . • 

This enabling slht.ut" conlui",; IIU limitations on the applicability of the Statc 
::anitary Code, ot.her than "Nothing contained in the code: shall be in' conflict v1th 
any general or special lav." G,L. c.lll, s.127A. 

Tile legislature hi c;t.ory or 1;1", ennbling statute reveals that this delegation ,)f 
!,<Mer to the Departmt:llt. vu.; ,notivut"d by an intent to rectify a long-standing pro'ol"~ 
'I r multi pIe and i IIcon"btent ,;an i t,,,ry regulat.ions promulgated by various local boa ... I" 
<"f health. Report. of the SpeCial Commission to Study and Investigate Public Health 
[.""S and Policies, 1937 nouse Do. No. l;?OO. Report Submitted by the Legislative 
P,,,c;earch Coullcil Relative to t.he E~tablishment of 0. Uniform Sanitary Code for tr,e 
COlTII!loII",ealth, 1957 Hou:;e Doc. No. 2833. In tlie latter report, the intended univer
"aJ i ty of the Glln i tary Code vu" l'xpr<·,,:;ly ,;tated, "These: rules are uniformly appli
cal,h' 1.0 the entire stnte." 1957 lIoU3E' [Joe. No. 2833, p '.8. By uniform applicabilit:, 
1.1>" r" I'OC L upphr':n Lly mearl t ('."ol'.raphi cul un i ver""l i ty in the sense of e.pplicabil i ty 
'V " "USO all municipal boundaries. While the legislative records do not speak specifi
clilly to the issue of applicability to ~tate institutions of higher education and 
t heir building aut.horities, the exemption of state college campuses from Sanitary 
C."Ie "nforcement vould seem contrary to the express legislative intent of uniform 
o.PI,licability. Functionally, a college campus ie; analogous to a city or tova, 
",ith a ge8graphical boundury, n community. and residential and dining facilities. 
rIot cnfC'lrcj ng the ~)uni tary Code on sta.te colleg(' campuses 'Would, therefore, pose 
"" gl'"ut a \.hrcut Lo tl,e public heulth as excluding a city or tova from Sanitary 
Code E~forcement" ""d thus defeat the purpose of the legislation. 
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Logic and Purpose of E3tablishin<,; a Univero:uly Applicable Sanitary Code 

The protection afforded the citizens of the Commonvealth by the universality' of 
the Sanitary Code would ~e seriously impaired by its non-enforcement on the several 
college campuseo:. Disease may be spread to the public at large from any single 
unsanitary location. 

Since public health problems are difficult to isolate or control vith limited 
poyer, interpretin~' legislati\'e mandates of public health regulatory authority as 
grants ,of plenary power seems necessary to insure effective health pro~ection. 

The Supreme Judicial Court relied on such reasoning in sustaining the universal 
application of department air pollution regulations. "Thus, in the present case, 
the l.egislature by c.ll, 39.142A-l42E, has authorized and directed the creation ,of 
Ii comprehensive regulatory scheme for attacking the state-vide problem of air pol
lution. This legislation on it~ face demonstrates a legislative awareness that 
any scheme to control and prevent air pollution must apply to all sources of such 
pollution, vhether privately or publicly 'controlled." City of Boston v. Massachusett , 
Port Authority, 308 N.E. 2d 488, 499 (1975). 

The Attorney General, in dealing vith the applicability of State Sanitary 
Code Article X to facilities of local school committees, adopted such an interpreta
tion of the enabling legislation, "Had the Legislature intended to exempt school 
committees or any other groups or individuals from tbe provisions of the Code, it 
\/ould presumably have 'included specific provisions to such effect." ,Opinion of 
the Attorney General, June 3, 1966. 

Administrative Interpretation of the Statute 

Contemporaneous and long-standing administrative interpretation of c.lll, s.127A 
by the Department has been that the ,statute authorizes the Department' to adopt 
regulations of universal applicability. State Sanitary: Code, Article I, Reg. 1.1 
(1960) states that, "This Sanitary Code shall apply throughout the Commonwealth unlec 
a nd to the extent that the provi~ions of any article are expressly limited." The 
express limitations of applicability are few: ' for example, Article VIII, "Minimum 
Standards for Bathing BeacheG" (1969) does not apply to :private beaches. More co.unon 
are statements of the Code's breadth: Article II, Reg. ' l defines "dvelling" as 
"every building or shelter • .• intended for human habitation."; legal entities 
falling \/ithin its scope including a "city, town, county or other governmental unit" 
Reg. 1; Article X, Reg. 1.1 defines "food service establishment" as including 
"private, public or lion-profit orga~ization or institution routinely serving the 
publiC"; and ARticle XI, Reg. 1.1, 2.1 specifically includes "publicly-owned build
ings." That the Legjslature intended the Sanitary Code to be applicable throughout 
the Co~onvealth, including state college facilities, is suggested by the language 
of the regulations promulgated by the Department pursuant to c.lll, 9.l27A. 
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On its fac·.~; C.L. c.llI, u.127A appears to .. uthorize the Departlllent to prom
ulgat<' ... sanitary code which i::; to be universally enforced throughout the Commonwealth. 
The legislative history of the enabling ::;tatute, proper statutory interpretation of 
public' health legislation, I".d contemporaneous administrative interpretation SUpport 
applicability of the Sanitary Code throughout the state, · including buildings located 
on state college and university campuses. • 

(II) Neither the exemption provisions of the University of Massachusetts Building 
Authority and the Massachusetts State College Building Authority charters, 
nor the autonomy provision of the University of Massachusetts enabling statute 
grant exemptio~' fram enforcement· of the State Sanitary Code. 

Since the scope of the Sanitary Code can ·be lilllited by other specific provisions 
of law, G.L. c.lll, s.127A. it is necessary to examine the legislative sources of 
~hc state univeruity nnd colleges and their building authorities to determine 
whether such limitations exist. 

The charters of the University of Massachusetts Building Authority (UMBA) and 
the Mas::;achusetts State College Building Authority (MSCBA) contain virtually identi
cal provisions exempting the bodies from supervision or regulation by other state 
bodies. The provision of the UMBA charter, at 1960. c.713. s.2 or M.G.L. c.15 
App., s.1-2 is: 

There is I;creby created und pluced in the department 
of education a hody politic and corporate to be knovn 
as the University of Massachusetts Building Authorlty, 
which shall not be subject to the supervision or regu
lation of the department of education or of any depart

.ment, commisison, board, bureau or agency .of the common
wealth except to the extent and in the manner provided 
in this .act. 

The analogous provision for MSCBA is St. 1963, c.703, s.2 or M.G.L. c.73. App., 
s.1-2 . The exemption provision, indeed the entire charter. is a bit of legislative 
boilerplate used in chartering state authorities. The fonn was initially used ·in 
the charter of the Massachusetts Turnpike Authority, St. 1952, c.354. s.3. and 
later adopted for the charters of other authorities including the Massachusetts 
Port Authority, St. 1956. c.456, s.2. 

An interpretation of the exemption provision as providing exemption from 
0anit"ry Code enforc<:ment is simply without basis. In City of Boston v. Massachusetts 
Port Authority, 308 N.E. 2d 488 (1975) the Supreme JUdicial Court held that the 
exemption provision in the Massport charter did not exempt the authority from 
Department of Public Health (DPH) air pollution regulations. While the court 
relied on the b"oad authority given DPH ,by the air pollution regulation enabling 
statute, G.L. c.lll, 5.l42E, it also focused on the interpretation of the exemp-
tion provision: 
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The consequences of the defendant's interpretation 

,'~-r s. 2 of the Authority'" enabling act vould be 
that a small group of State authorities vould have 
a unique exemption from the regulatory pover of 
the State, an exemption available to no other per-
son or legal entity, public or privat.e • : •• 
City of Boston v. Massachusetts Port Authority, 
308 N.E. 4~8, 499 (1975). 

In rejecting sueh a broad interpretation of the exemption provision, the court 
stressed that the p~rpose of the provision vas not to grant regulatory immunity, 
hut merely 'to provide for the Authority's financial and managerial independence, 
~o that it might function like a private business. ' 

Such a narrov reading of the exemption provision is readily applicable to the 
"nablin!; ctl1tutez of UMBA I1nd MSCBA: the exemption provision language is identical, 
the purpo~e of providing financial and managerial autono~ appears the same, and 
lhe 5upreme Judieal Court even referred in its decision to other authorities' 
charterG. The legislative history of UMBA and MSCBA supports the analogy, to Mass
·port. " 'fhe predecessor of both UMBA and MSCBA, the Massachusetts State College 
Building Association, vas chartered (vithout an exemption provision) by St. 1939, 
c.388, for the purpose of holding land, and constructing and maintaining dormitories 
for the state college system. In 1960, the Legislature voted to extend the associa
tion's povers to include U. Mass. facilities, but the Governor vetoed the bill, 1960 
House Doc. No. 3347. The reason for the veto vas that the association's charter 
recembled the State Office !luildi n,~ ASllociation '5 (saBA) charter, vhieh had recently 
heen held unconstitutional because SaBA vas not sufficiently financially independent 
from the Commonvealth. Ayer v. Commissioner of Administration, 340 Mass. 586 , (1960). 
Therefore, instead of extending the pover of the Massachusetts ,State College Building 
As~ociation, vhich vas of questionable constitutionality, the Legislature chartered 
UMBA, vith provisions, including the exemption clause, insuring UMBA's financial 
autonomy. And three years later, the Legislature abolished the Massachusetts State 
College Building Association and chartered the Massachusetts State College "Bullding 
Authority, vith the same provisions assuring financial independence, ' Thus ,the, 
primary reason for the inclusion of the exemption provisions :in the UMBA 'and MSCBA ' 
charters vas simply to provide for the authorities' financial and managerial inde
pendence, and not to grant blanket exemption from state regulation. 

A c;econdary purpose of the exemption provision vas to insure the constitution
ality of the UMBA and MSCBA charters under Massachusetts Constitution Amend. Art. 66 
(vhich vas annulled in 1966 by runend. Art. 87, s.3). Article 66 required that each 
t1dministrt1tive qffice, hoard or commission had to be placed under the Jurisdiction of 
one of the executive departmcnts. For this reason, both ,UMBA and MSCBA vere "placed" 
in the uepartment of education, M.G.i. c.73, App., s.1-2 i' and c.75 App., s.1-2. 
Hovevcr, since the Legislatl1re wished for UMBA and MSCBA'to be autonomous bodies, the 
language "shull not be subject to the supervision or regulation of the department of 
education or of any department. .. of the cOlIDllonvealth" vas added. The exemption 
provision should, therefore, be interpreted as standing in opposit~on to the placing 
of the authorities vithin the department of education. The Legislature vas suffi
ciently concerned vith this function of the exemption provision to request the 
Supreme Judicial Court's opinion concerning its constitutionality. In Opinion of 
the Justices, 334 Mass. 721, 136 N.E. 2d 223 (1956), the court held that the exemp
tion provision in the Massport charter did not violate Article 66, because the 
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authority vas n.Q.t. an executive 'or administrative office, board or commiasior., but an 
independent cor}i6ration, and therefore Article 66 va; not even applicable. In the 
UMBA and MSCBA charters, use of the "placing" ianguage folloved by the exemption 
provision vas not even necessary under Article 66. 

The exemption prOvision of the UMBA and MSCBA charters vas intended to serve tvo 
!unctions: insure the financial and managerial auton~.of the authorities. and 
avoid violation of Article 66. Immunity from State Sanitary Code enforcement cannot 
be Justifif:d by a broad interpretation of the exemption provisions of the UMBA and 
MSCBA charters. 

Attention must ~ given to the enabling statutes of the University ~f Massa
chusetts (U. Mass.) and MassAchusetts State College (MSC). The lavs establishing the 
MSC system, G.L. c.l5, s.20A .and c.73 contain no exemption or autonomy provisions 
concerning the colleges. How~ver, the statute' governing U. Mass. does contain.an 
autonomy provision: 

In exercising such authority, responsibility, 
povers and duties said board shall not in the 
management of the affairs of the university be 
subject to, or superseded in any such authority 
by, any other state board, bureau, department 
or commission, except as herein provided: 
G. L. c.75, s.l. 

'l'his autonomy provision 1:; eVen less problf:matic than the exemption provision of the 
UMBA charter . First, the language of the autono~ provision is less restrictive than 
the language of the exemption provision: c.75, s.l speaks of the superseding of 
authority in management, and does not mention regulation. Enforcing the State 
Sanitary Code cannot be considered superseding the authority of the university, and 
therefore does not come within the scope of c.75, s.l. : Second. the legislative 
history of c. 75, s .1, as shown by He rt 'of the S cial' Commission on Bud etar 
Povers of the University of Massachusetts and Certain Related . Matters. ',19 2 House 
Doc . 3350, suggests that the purpose of ·the auton~ provision vas "to insure .the 
financial, managerial, and .academic independence of the university, so that it might 
compete vith private univer(Jities. The autonomy provis'ion does not reflect any 
intent to provide blanket regulatory immunity, and therefore does not prevent .en
forcement of the Sanitary Code on the U. Mass. Campus. 

(III) In enforcement of the Stllte Sanitary Code, the state University and 
colleges and their building authorities should be treated as municipal 
or private corporations. 

Authorities, such as UMBA and MSCRA, and state institutions ot higher educatior. 
such as U. Mass. and MSC, are distinct forms of legal entities vhich may be best 
analogized to municipal corporations. In determining the applicability of the 
Sanitary Code to these institutions' facilities, it is : necessary to rirst character
ize the legal nature of these bodies .. 

UMBA and MSCBA closely re(Jemblc municipal corporations: they are chartered as 
bodies "politic and corporate"; their source of pover :is the .Gommonvealth; and they 
perform limited governmental functions. The Supreme ~udicial Court has analogized 
Mac-sport, an authority vith a charter almost identical to UMBA and MSCBA,. to a 
municipal corporation. Opinion of the Justices, 334 Mass. 721, 136 H.E. 2d 232 
(1956). ~he court first noted that the authority performs a governmental function, 
but added that the authorities' financial and managerial independence means that it 
"is not merely a board or commission of the State government." Attributes of a:· 
private corporation vere also cited, but because of. the authority's public .functior 
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t.he court concluded, "We regard the Authority, as a .purely public corporation for 
public purposes '- an arm of the State - lUlalOgOUB t'o a municipal corporation.". 
Opinion of the Justices, 334 MfiSG. 721, 735. Although ~here are no precedents , 
analogizing U.MaSG. or MSC to municipal corporations, the structure and tunctions of 
these bodies supports the analogy. U. Mass. is organized in a corporate structure, 
vith a board of trustees governing the body, G.L. c.15 ••• 1, and its auton~ provi
sion gives the institution financial and managerial independence. But~cause'the 
university performs a public function, it is more like a municpal than a private 
corporation. .,' 

Since the state university and colleges and their building authori~ies provide 
the same general educational services as the private universities vith which they 
compete, these· institutions may also be analogized to private corporations. In City 
ot Boston v. Massachusetts Port Authority, the Supreme JUdicial Court used the 
similarity of function of an authority to a private corporation to deter.ine regu
latorJ applicability, "Because private businesses are subject to air pollution 
control regulation under s.142A-l42E, it to11ovs that the Authority should also be 
~ubJect to such regulation." 308 H.E. 2d 499. Similarly, since the State Sanitary 
Code is applicable to private universities, there seems to be no Justification in 
terms of public function for not applying the Code to state universities. 

Legal entities falling vithin the scope of State Sanitary Code, Art. II are 
specified in the definition of "person" in Reg. 1: 

Person means every individual, partnership, corpora
tion, firm, association, or group, including a city, 
tovn, county or other governmental un:!. t, ,ovning 
property or carrying on an ' activity regulated by this 
article. 

The state universities and their building authorities ,qualify ' under .this definition 
in tvo vays. "Other governmental unit" appears to encompass cat ,least ,all". ,types ,of .. 
munic1pal ',corporations,- if not all governmentalbodies; .;including state authorities .. 
Considering the state university and colleges and their "building authorities as : , 
"public corporation(s) ... analogous to ..• municipal corporation(s)." 'vould bring 
them vithin the definition 'of "other governmental unit.", Alternatively, the analogy 
of the:;e bodies to. private corporations may be sufficient to qualify thel:l under 
"corporation." Under either analysis, the state university and colleges and their 
building authorities satisfy the broad regulatory definition of "person", and there
fore the Stat.e Sanitary Code Article II is applicable to, state campus facilities. 

(IV) The Legislature haa delegated the enforcement ot the State Sanitary 
Corle to local boards of health. 

The authority to enforce the State Sanitary Code has been specifically delegatE:d 
to local boards of health G.L. c.lll, s.l27A: 
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Local boards ot he~l~h shall enforce said code 
in the same manner in which local bea+th rules 

' ~- and regulations Gre enforced, bu~ 1t ,any local 
boards fa11 after ~he lapse , of a7eC3~nable 
len&th of t1~e to enturce the &a=e, the department 
may in like manner enforce said code against 
any violation. 

POZ/03 H 71 

This provision, which vas added by St. 1971, c.261, only ~de express that which vas 
already implied. PreVious specific health statutes ~ad provided for enforc~ent by 
local boards of bealth, and the regulations 1ni~i~ promulgated by DPH pursuant t o 
c.lll, s.127A specified local enforcement (see S~ate ~Sanitary Code, ~t. I). 

Although local health board~ are appoin~ed by local government officials, G. L. 
e.lll, z.26-27C, it 1s es~ablished that local boards :are independent au~horities v i ~ 
delegated poyers of the state. Local governments cannot order actions by local 
boards of health, Breault v. Town or Auborn, 303 Mass. 424, 22 H.E. 2d 48 (1939); a~ 
local boards may, 1n fact, order actions, including the expenditure of funds, by 
lcolil governlllets. Board of Health of North Adams v. MaYOr of Horth Adam&, 334 1:. E. 
2d 34 (1975) . In the North Adams case, the Supreme J~dical Court explicitly adopted 
an "'8ency theory with respect to local boards, "We can say t.hat the General Court 
~ay, vhen necessary or convenient, delegate A part1culAZ job o~ runct10n to a local 
body, the local body becoming for the purpose an · 'agent' or the State," p.42. 
Although the caee dealt specifically with the delegation of power to local boards 
under c.lll, s.Se. and reterred to similar delegation under c.lll, 8.160 aod c.140, 
s.32B, the &gency analysis 15 equally applicable to enforcement of the Sanitary eoce 
under c.lll, s.127A. 

As long as the local board is enforcing only the 'State Sanitary Code, it vould 
eppear to be clothed with the authority of DPH. Tbis ;opinion does not reach the 
question of the power of local boards to enforce local health regulations, promul
gated pursuant to c.lll, s.31, on the state clllllpuses.~ The provision of c.lll, s.127. 
which specifies Sanitary Code enforcelnent by local boards "in the same manner" as 
local regulation enforcement should not be interpreted aa a substantive limitation ~ 
the local board's paver to enforce the Code; rather, the term should be interpreted 
a~ merely requiring the same procedure for Sanitary Code and local regulation en
forcement. In short, there is nO obstacle to the enforcelllcnt of the Sanitary Code t. 
local boards of health On state university campuses. However, if the local boards ~ 
fe.il to enforce the Sanitary Code On state campuses, c.lll, s.127A provides that DP~ 
~ay undertake such enforcement. 

(v) ConclUSions 

in mY opinion; 

(1) The Legislature intended for the State Sanitary Code to be 
applied throughout the Co~~onvea1th, including state college 
and university campuses. 

(2) The enabling legislation for the University at Massachusetts, the 
University of Massachusetts Building Authority, the Massachusetts 
State Colleges, and the Massachusetts State College Building 
Authority does not exempt these bodies from S&nitBry Code entorce
ment. 





I 

) 

\ 

05-22-98 II :08 

. ,,* , 
From-D P H FOOD AND DRUG 

+61 798lST70 T-982 P,Ol/ Ol F-671 

I 

.. .. 
(3) The st'ate university and colleges and their bulldlllS author! ties 

are 'liable to Sanitary Code enforcellleht, .In t.he :la:ne manner as 
municipal corpor~tions or private univeraities. 

(~) Lo,ca.l. boards ot hea.l.th have authOrity. as ~enta ot the :state. 
t.o entorce the Sanitary Code on state ca:npuses • 

• ;0' ,_ 

Coptes ot this advisory o'p1n*on vill be forva.rded to All intere:sted parties. 
"' ," < , 

y FOrrE, DE~AllTMENT OF PUBLIC HEALTH 

. ,,' ~Uw-~~~ lov . 
Gene'ral C sel 

Date: November 9, 1978 
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