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Application No. ZBA FY2008-00012
Town of Amherst

Zoning Board of Appeals - Special Permit
DECISION

Applicant:  

Carol and Cameron Burr
Date application filed with the Town Clerk:
October 19, 2007
Nature of request: 
A Special Permit to build a stone wall and wood fence along the northern property line that will exceed six (6) feet in height, under Sections 6.29 and 9.22 of the Zoning Bylaw
Address:

52 North Prospect Street (Map 11C, Parcel 213, R-G Zoning District)
Legal notice:
Published on October 24 and 31, 2007 in the Daily Hampshire Gazette and sent to abutters on October 23, 2007 

Board members:
Barbara Ford, Russell Frank and Jane Ashby
Submissions:

The petitioner submitted a Management Plan and a set of plans drawn by Integrity Development and Construction, Inc. dated 11/8/07 with the following:
· An Amherst GIS map of the property, with the lot dimensions;

· A property survey of the lot, with existing plantings;

· A site plan of the house , driveway, garage and proposed placement of the fence;
· A photo of the existing fence and driveway, plus a rendering and sketch of the proposed fence.

The zoning staff assistant submitted a memo dated November 2, 2007 which outlined some of the dimensional regulations of the Zoning Bylaw for the fence.

A letter of support for the fence dated October 17, 2007, was submitted by the property owners abutting to the north, Morten and Catherine Jensen-Hole, 52 North Prospect Street.  The owners rent the property to students.
Site Visit:

November 6, 2007
The Board met with the applicant Carol Burr and architect Kyle Wilson of Integrity Construction at the site.  They observed the following:

· A residential neighborhood of narrow lots that abut the General Business District;
· A narrow 9-foot driveway along the northern property line, with the stone wall along the property line and the house immediately south of the driveway;

· The driveway for the abutting property to the north hugging the same property boundary;
· The vertical posts 8 feet apart and built into the 2 foot tall stone retaining wall that will support the proposed fence;

· The graduated design of the fence that will be 3 feet tall near the street and 7 feet tall in the back near the garage;
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Public Hearing:
November 8, 2007
Kyle Wilson spoke to the application at the hearing.  He presented the following information:

· The applicants are requesting to build a fence on top of a stone wall along the northern property line;

· The existing stone wall is falling down and needs to be replaced;

· The applicants’ house is close to the property line and they want the fence for privacy from the neighboring house, which is less than 25 feet away;
· The stone wall, which is 2 feet tall, is located just inside the property line;

· They would like the wall plus the fence to be taller than the 6-foot height limitation of the Zoning Bylaw, Section 6.24;

· The wall plus fence would range from 5 to 9 feet in height;  

· The tallest section of the wall/fence will be 9 feet next to the garage, and will step down in 8-foot wide sections to 5 feet tall near the front of the property;
· The front section closest to the front property line and sidewalk would be just stone wall; there would be no fence for 8 feet in the front so that drivers will have more clear access to the driveway.

Ms. Ford asked how far from the property line and the front sidewalk the stone wall would begin.  She said that it appeared that the front property line is at the edge of the sidewalk.  Mr. Wilson said that it wasn’t clear from the survey, but this does seem to be the case.

The Board noted that the new stone wall is proposed to be built right up to the sidewalk and will not be 30 inches away, as required by Section 6.23 of the Zoning Bylaw.

Ms. Ford wondered about the difficulty of turning into or backing out of the narrow driveway with a wall along the northerly side.  Also, the curb cut to the street is rather steep.  She wondered if the crumbling stone wall was a result of too many cars hitting it.

Ms. Ashby asked about the style of the fence, and if the stone wall would be built to the same height as the original wall.  The applicant replied that the old wall was uneven, but mainly 2 feet tall on its south side facing the house.  On the north side of the wall, next to the neighbors, the wall is higher because the neighbor’s property has a lower elevation.  The stone wall is mainly a retaining wall to keep the driveway from breaking away.

As for the style of the fence, it will be a shadow-box fence.  The vertical boards will be overlapping, but not solid so that light can come through it.  The vertical boards will be attached to a horizontal frame.  The material will be northern white cedar, hand built on the premises.  The boards will be checked 6 months after installation for weathering.  If the boards are fine, a solid stain in keeping with the historical neighborhood will be applied.  The stain will be either white or a natural finish.
Ms. Ashby noted the arborvitae hedge just north of the property line that is hanging over the current stone wall.  She wondered whether a high fence would encroach on the trees.  Mr. Wilson replied that the wall and fence will be entirely on the Burr property, and that the trees may have to be trimmed.  Ms. Burr added that the neighbors want the fence, so they will trim the trees responsibly.

Two members of the public spoke at the hearing.  

Robert Bush, 57 North Prospect Street, said that he was in favor of the proposed fence.  He wondered though, about the site lines due to the fence for anyone backing out of the driveway.  Mr. Wilson replied that they have kept the fence 8 feet back from the sidewalk, and only the 2-foot wall would be in the front.  Hence visibility for cars backing out of the driveway would be okay.
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The Board noted that pulling the fence or stone wall another 8 feet from the sidewalk and curb cut would be safer.  The applicant said that it might be possible, although the stone wall is a retaining wall.

Ann Stirling Bush, 57 North Pleasant Street, said that the old stone wall was not crumbling too badly, but it was destroyed by the students next door moving out last year.  The moving truck kept hitting the wall as it backed in and out of the driveway.   
Ms. Ford noted the letter of support for the fence that was received from the owners next door, Morten and Catherine-Jensen Hole, 58 North Prospect Street.  The owners have two dwelling units and rent to 8 students, so the activity is intense on that property.
Ms. Ford asked about snow removal, since there will be no room with the fence installation.  The applicant said that snow is pushed to the front yard by the house and next to the garage in the back yard behind the house.

Ms. Ashby noted that the fence may be a graffiti magnet, given the number of student rentals in the neighborhood.

Ms. Ashby stated that she is not comfortable with the stone wall being built right up to the front property line and sidewalk.  Also, for safety reasons, the wall should be at least 30 inches from the sidewalk.
Mr. Wilson agreed that the fence will be kept back from the property line, but did think that the three-foot stone wall would provide clear visibility.

Mr. Frank said that he is fine with the stone wall, and with the first panel of the fence to be set back a bit.  Ms. Ashby said that with the stone wall alone, the visibility may be better.  A stone wall plus a fence may confuse the eye & contribute to accidents.
Ms. Burr said that the fence panels are 8-feet wide, but they will adjust to the Board’s concerns.
Ms. Ashby made a motion to close the evidentiary portion of the hearing.  Mr. Frank seconded the motion, and the vote was unanimous to close the hearing.  

Public Meeting:
During the public meeting, the Board discussed the safety issues of the very narrow driveway and backing out onto North Prospect Street.  They crafted conditions in terms of setbacks that would meet their safety concerns if the Special Permit were to be granted.
Findings:

The Board finds under Section 10.38 of the Zoning Bylaw, Specific Findings required of all Special Permits, that:

10.380 and 10.381 – The proposal is suitably located in the neighborhood and is compatible with existing uses because the residential lots in the neighborhood are narrow, the houses are close together, and there is much rental activity in the neighborhood.
10.382 and 10.385 – The proposal would not constitute a nuisance and reasonably protects the adjoining premises against detrimental or offensive uses on the site because the stone wall and fence will be tastefully constructed and will protect the adjacent properties from each other.
10.383 and 10.387 – The proposal would not be a substantial inconvenience or hazard to abutters, vehicles or pedestrians and the proposal provides convenient and safe vehicular and pedestrian movement within the site 
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and in relation to adjacent streets because a condition of the permit is that that the fence begins at least 8 feet in from the front property line.  Visibility for cars backing out of the narrow driveway will not be further compromised by the proposed fence.
10.384 –   Adequate and appropriate facilities would be provided for the proper operation of the proposed use because the wall and fence have been carefully designed and will be inspected regularly for wear or misuse.
10.391 and 10.395 – The proposal protects unique or important natural, historic or scenic features because the wall/fence was designed with the historical nature of the house in mind.
10.392 – The proposal provides adequate landscaping, including the screening of adjacent residential uses, because the purpose of the fence is to screen the adjacent residence and to protect the five mature dogwood trees in the front of the property.
10.393 – The proposal provides protection of adjacent properties by minimizing the intrusion of lighting because additional external lighting, if needed, will be downcast, and the fence will block other lights.
10.397 – The proposal provides adequate recreational facilities, open space and amenities for the proposed use because the fence does not interfere with the large open area behind the house and garage.
10.398 – The proposal is in harmony with the general purpose and intent of the Zoning Bylaw because it protects the health, safety, convenience and general welfare of the inhabitants of the Town of Amherst.

Public Meeting – Zoning Board Decision  

Mr. Frank made a motion to APPROVE the proposed wall/fence along the northern property boundary to exceed six feet in height, with conditions.  Ms. Ashby seconded the motion.
For all of the reasons stated above, the Board VOTED unanimously to grant a Special Permit for a stone wall and wood fence along the northern property line that will exceed six (6) feet in height, under Sections 6.29 and 9.22 of the Zoning Bylaw on the premises at 52 North Prospect Street (Map 11C, Parcel 213, R-G Zoning District) as requested in the application filed by Cameron and Carol Burr, with conditions.

Ms. Ashby made a motion to APPROVE the conditions of the Special Permit as designed in the Public Meeting.  Mr. Frank seconded the motion, and the vote was unanimous to approve the conditions of the Special Permit for the proposed fence.

________________    
          ____________________    

   ___________________   

BARBARA FORD
      
  RUSSELL FRANK

      JANE ASHBY

FILED THIS _____________ day of _______________, 2007 at _______________,

in the office of the Amherst Town Clerk________________________________.

TWENTY‑DAY APPEAL period expires, __________________________   2007.

NOTICE OF DECISION mailed this ______day of                                       , 2007
to the attached list of addresses by   ________________________, for the Board.

NOTICE OF PERMIT or Variance filed this _____day of                             , 2007,

in the Hampshire County Registry of Deeds.
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      Application No. ZBA FY2008-00012
Town of Amherst

Zoning Board of Appeals 

Special Permit

The Amherst Zoning Board of Appeals hereby grants a Special Permit for a stone wall and wood fence along the northern property line that will exceed six (6) feet in height, under Sections 6.29 and 9.22 of the Zoning Bylaw on the premises at 52 North Prospect Street (Map 11C, Parcel 213, R-G Zoning District) as requested in the application filed by Cameron and Carol Burr, subject to the following conditions:

1. The stone wall on the north side of the driveway along the property line shall be no closer than thirty (30) inches to the sidewalk along North Prospect Street.
2. The first panel of the fence shall be no closer than eight (8) feet from the front property line and shall be no taller than three (3) feet, located on top of the two-foot wall.

3. The stone wall and cedar fence shall be maintained in good condition and free of graffiti.

4. The wall and fence shall be built according to the plan submitted by the petitioner and modified by the Board at the public hearing on November 8, 2007.

__________________________________

BARBARA FORD, Chair

Amherst Zoning Board of Appeals

__________________________

DATE

